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Supreme Court States Requirements of 
“Full Hearing” Under Packers 
and Stockyards Act 


‘The One Who Decides Must Hear’’ . . 
Says Curer Justice Hueues 


E Supreme Court of the United States, in an opinion delivered by 

Chief Justice Hughes, on May 25th, held that an order of the Seere- 
tary of Agriculture fixing maximum rates to be charged by market 
agencies for buying and selling livestock, allegedly made by the Secre- 
tary without having heard or read any of the evidence, and without hav- 
ing heard the oral arguments or having read or considered the briefs, is 
not based upon the ‘‘full hearing’’ required by the Packers and Stock- 
yards Act. The Packers and Stockyards Act makes the provisions of all 
laws relating to the suspending or restraining the enforcement or the 
setting aside of the orders of the Interstate Commerce Commission appli- 
cable to the jurisdiction, powers and duties of the Secretary of Agricul- 
ture in enforcing its provisions. The opinion of the Court with respect 
to the requirements of a ‘‘full hearing’’ should, therefore, be of interest. 


So much of the opinion as will set forth the views of the Court is 
reprinted herewith : 


First—The Packers and Stockyards Act makes the provisions of all 
laws relating to the ‘‘suspending or restraining the enforcement’’ or the 
“setting aside’’ of the orders of the Interstate Commerce Commission 
applicable to the ‘‘jurisdiction, powers and duties of the Secretary’’ in 
enforcing the provisions of the Act. Sec. 316; 7 U. 8. C. 217. These 
suits for the review of the administrative action were thus directly 
authorized and appeal lies under the Urgent Deficiencies Act of October 
22,1913. 38 Stat. 219, 220; 28 U.S. C. 47. Tagg Bros. & Moorhead v. 
United States, 280 U. S. 420, 443; Acker v. United States, No. 655, 
decided May 18, 1936. All questions touching the regularity and validity 
of the proceeding before the Secretary are open to review. United States 
v. Abilene & Southern Railway Co., 265 U. 8S. 274, 286-290; Florida v. 
United States, 282 U. S. 194, 212-215. When the Secretary acts within 
the authority conferred by the statute, his findings of fact are conclusive. 
Tagg Bros. & Moorhead v. United States, supra; St. Joseph Stock Yards. 
Co. v. United States, No. 497, decided April 27, 1936; Acker v. United 
States, supra. But, in determining whether in conducting an adminis- 
trative proceeding of this sort the Secretary has complied with the statu- 
tory prerequisites, the recitals of his procedure cannot be regarded as 


conclusive. Otherwise the statutory conditions could be set at naught 
by mere assertion. 
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If upon the facts alleged, the ‘‘full hearing’’ required by the statute 
was not given, plaintiffs were entitled to prove the facts and have the 
Secretary’s order set aside. Nor is it necessary to go beyond the terms 
of the statute in order to consider the constitutional requirement of due 
process as to notice and hearing. For the statute itself demands a full 
hearing and the order is void if such a hearing was denied. Interstate 
Commerce Commission v. Louisville & Nashville R. R. Co., 227 U. S. 88, 
91; United States v. Abilene & Southern Railway Co., supra; Florida y, 
United States, supra; United States v. B. & O. R. R. Co., 293 U. S. 454, 
464. 


Second—The outstanding allegation, which the District Court 
struck out, is that the Secretary made the rate order without having 
heard or read any of the evidence, and without having heard the oral 
arguments or having read or considered the briefs which the plaintiffs 
submitted. That the only information which the Secretary had as to the 
proceeding was what he derived from consultation with employees of 
the Department. : 

The other allegations of the stricken paragraph do not go to the root 
of the matter. Thus, it cannot be said that the failure to hear the re 
spondents separately was an abuse of discretion. Again, while it would 
have been good practice to have the examiner prepare a report and sub- 
mit it to the Secretary and the parties, and to permit exceptions and 
arguments addressed to the points thus presented,—a practice found to 
be of great value in proceedings before the Interstate Commerce Com- 
mission—we cannot say that that particular type of procedure was essen- 
tial to the validity of the hearing. The statute does not require it and 
what the statute does require relates to substance and not form. 

Nor should the fundamental question be confused with one of mere 
delegation of authority. The Government urges that the Acting Secre- 
tary who heard the oral argument was in fact the Assistant Secretary of 
Agriculture whose duties are prescribed by the Act of February 9, 1889 
(5 U. S. C. 517), providing for his appointment and authorizing him to 
perform such duties in the conduct of the business of the Department of 
Agriculture as may be assigned to him by the Secretary. If the Secre- 
tary had assigned to the Assistant Secretary the duty of holding the 
hearing, and the Assistant Secretary accordingly had received the evi- 
dence taken by the examiner, had heard argument thereon and had then 
found the essential facts and made the order upon his findings, we should 
have had simply the question of delegation. But while the Assistant 
Secretary heard argument he did not make the decision. The Secretary 
who, according to the allegation, had neither heard nor read evidence or 
argument, undertook to make the findings and fix the rates. The Assis- 
tant Secretary, who had heard, assumed no responsibility for the find- 
ings or order, and the Secretary, who had not heard did assume the 
responsibility. 


We may likewise put aside the contention as to the.cireumstances 
in which an Acting Secretary may take the place of his chief. In the 
course of administrative routine, the disposition of official matters by an 
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Acting Seeretary is frequently necessary and the integrity of adminis- 
tration demands that credit be given to his action in that capacity. We 
have no such question here. The Acting Secretary did not assume to 
make the order. 


Third—What is the essential quality of the proceeding under review, 
and what is the nature of the hearing which the statute prescribes? 























88, The proceeding is not one of ordinary administration, conformable 
Av. to the standards governing duties of a purely executive character. It is 
54, a proceeding looking to legislative action in the fixing of rates of market 
agencies. And, while the order is legislative and gives to the proceeding 
its distinctive character (Louisville & Nashville rx. R. Co. v. Garrett, 231 
art U. 8. 298, 307), it is a proceeding which by virtue of the authority con- 
bes. ferred has special attributes. The Secretary, as the agent of Congress in 
oral making the rates, must make them in accordance with the standards and 
tiffs under the limitations which Congress has prescribed. Congress has 
the required the Secretary to determine, as a condition of his action, that the’ 
s of existing rates are or will be ‘‘unjust, unreasonable, or discriminatory’’. 
If and when he so finds, he may ‘‘determine and prescribe’’ what shall 
root be the just and reasonable rate, or the maximum or minimum rate, there- 
oe after to be charged. That duty is widely different from ordinary execu- 
vuld tive action. It is a duty which carries with it fundamental procedural 

sub- requirements. There must be a full hearing. 
and There must be evidence adequate to support pertinent and necessary 
d to findings of fact. Nothing can be treated as evidence which is not intro- 
a. duced as such. United States v. Abilene & Southern Railway Co., 
— supra. Facts and circumstances which ought to be considered must not 
and be excluded. Facts and circumstances must not be considered which 
should not legally influence the conclusion. Findings based on the evi- 
— dence must embrace the basic facts which are needed to sustain the 
on order. Interstate Commerce Commission v. Louisville & Nashville R. R. 
7589 Co., supra; Chicago Junction Case, 264 U. S. 258, 263; United States v. 
‘ Abilene & Southern Railway Co., supra; Florida v. United States, supra; 

mn . United States v. B. & O. R. R. Co., supra. 

at @ A proceeding of this sort requiring the taking and weighing of evi- 
te dence, determinations of fact based upon the consideration of the evi- 
; dence, and the making of an order supported by such findings, has a 
Be quality resembling that of a judicial proceeding. Hence it is frequently 
uld described as a proceeding of a quasi-judicial character. The requirement 
re of a “full hearing’’ has obvious reference to the tradition of judicial 
tary proceedings in which evidence is received and weighed by the trier of the 
poe facts. The ‘‘hearing’’ is designed to afford a safeguard that the one who 
ai decides shall be bound in good conscience to consider the evidence, to be 
fin d- guided by that alone, and to reach his conclusion uninfluenced by ex- 
oe traneous considerations which in other fields might have play in 


determining purely executive action. The ‘‘hearing’’ is the hearing of evi- 
dence and argument. If the one who determines the facts which under- 
lie the order has not considered evidence or argument, it is manifest that 
the hearing has not been given. 


I. C, C. PRACTITIONER’S JOURNAL 





There is thus no basis for the contention that the authority con- 
ferred by section 310 of the Packers and Stockyards Act is given to the 
Department of Agriculture, as a department in the administrative sense, 
so that one official may examine evidence, and another official who had 
not considered the evidence may make findings and order. In such a 
view, it would be possible, for example, for one official to hear the evi- 
dence and argument and arrive at certain conclusions of fact, and an- 
other official who had not heard or considered either evidence or argu- 
ment to overrule those conclusions and for reasons of policy to announce 
entirely different ones. It is no answer to say that the question for the 
court is whether the evidence supports the findings and the findings sup- 
port the order. For the weight ascribed by the law to the findings— 
their conclusiveness when made within the sphere of the authority con- 
ferred—rests upon the assumption that the officer who makes the find- 
ings has addressed himself to the evidence and upon that evidence has 
conscientiously reached the conclusions which he deems it to justify. 
That duty cannot be performed by one who has not considered evidence 
or argument. It is not an impersonal obligation. It is a duty akin to 
that of a judge. The one who decides must hear. 

This necessary rule does not preclude practicable administrative 
procedure in obtaining the aid of assistants in the department. Assist- 
ants may prosecute inquiries. Evidence may be taken by an examiner. 
Evidence thus taken may be sifted and analyzed by competent subordi- 
nates. Argument may be oral or written. The requirements are not 
technical. But there must be a hearing in a substantial sense. And to 
give the substance of a hearing, which is for the purpose of making 
determinations upon evidence, the officer who makes the determinations 
must consider and appraise the evidence which justifies them. That 
duty undoubtedly may be an onerous one, but the performance of it in a 
substantial manner is inseparable from the exercise of the important 
authority conferred. 

The Government presses upon our attention the case of Local Gov- 
ernment Board v. Arlidge [1915] A. C. 120, reversing King v. Local 
Government Board [1914] 1 K. B. 160. That case has provoked much 
discussion, but we do not think it necessary to review it, as it relates to a 
different sort of administrative action and is not deemed to be pertinent 
to a proceeding under the statute before us and to the hearing which is 
required by the principles established by our decisions. 





Coordinator’s Office May Be Continued 


Chairman Wheeler of the Senate Committee on Interstate Com- 
merce, on May 25th, introduced Senate Joint Resolution No. 271 to con- 
tinue for a period of two years from June 16, 1936, the office of the 
Federal Coordinator of Transportation. It is understood that no hear- 
ings will be held on this Bill. President Roosevelt has indicated that 
the Coordinator’s office should be extended, but has left to Congress the 
matter of determining the machinery by which it is to be done. 





Fruit and Vegetable Container Hearings 


The Perishable Division of the Freight Container Bureau of the 
Association of American Railroads has announced public hearings on 
proposals for changes in specifications for containers in rules for loading 


fresh fruits, melons and fresh vegetables. The hearings so far assigned 
are as follows: 


June 2—Chicago. Room 308, Union Station. 

June 5—Houston. Rice Hotel. 

June 9—-Los Angeles. New Rosslyn Hotel. 

June 15—Seattle. Olympic Hotel. 

June 8—New York City. Room 1804, 30 Vesey Street. 
June 11—Jacksonville. George Washington Hotel. 


Complete information with respect to the proposed changes or addi- 
tions may be obtained from the headquarters of the Freight Container 
Bureau, 30 Vesey Street, New York City. 





Eastern Rail Carriers Seek to Enjoin 


Passenger Fare Order 


Twenty-three major Eastern rail carriers filed a suit in the United 
States District Court for the Southern District of New York, at New 
York City, on Saturday, May 23rd, seeking to restrain the enforcement 
of the order of the Interstate Commerce Commission in Docket No. 26550 
—Passenger Fares and Surcharges. The carriers have asked the hear- 
ing be granted within five days to determine whether an interlocutory 
injunction may be granted so as to preserve the present basic rate of 3.6¢ 
per mile. The rates prescribed by the Commission will go into effect 
June 1st if the order is not enjoined. The Baltimore & Ohio Railroad 
Company and its affiliates,—the Reading, Central of New Jersey and the 
Western Maryland,—did not join in the suit, having filed tariffs which 
comply with the Commission’s order. Those carriers which did join in 
the suit have filed the tariffs, but under protest, and without admitting 
the validity of the order of the Commission which they seek to enjoin. 





Scott M. Loftin New Senator From Florida 


Scott M. Loftin, former President of the American Bar Associa- 
tion, and a member of the Association of Practitioners before the Inter- 
state Commerce Commission, was appointed to the United States Senate 
on May 26th by Governor Sholtz to fill the unexpired term of the late 
Park A. Trammell. ie 





Protection of Railway Employees in Unifications 
and Consolidations 


After five months of negotiations, representatives of 85% of the 
railroad mileage of the United States and representatives of the twenty- 
one standard railway labor unions reached an agreement on May 21st 
with respect to the disposition of employees affected by unifications and 
consolidations. The agreement, which has been signed, is to continue for 
five years from June 16th. It provides, in general : 


1. That men found superfluous as a result of coordination are to 
receive a coordination allowance or dismissal wage amounting to 60% of 
the average monthly wage, the payments to range for periods of from 
six months for those employed between one and two years, to sixty 
months for those having fifteen or more years of service. The employee 
may elect to receive a lump sum separation allowance in lieu of a coordi- 
nation allowance. ; 

2. Employees demoted because of consolidations will receive their 
previous income for a maximum of five years, regardless of the wage 
paid on the new job. 

3. The carriers will reimburse employees for moving and traveling 
expenses in the event they are compelled to change their place of 
residence. 

4. Employees suffering losses from the sale of their homes will be 


reimbursed by the carriers, who will also take care of losses on unexpired 
leases. 


President Roosevelt, Secretary of Labor Perkins and Mr. Eastman, 
Federal Coordinator of Transportation, expressed great satisfaction that 


this agreement had been reached, and congratulated the members of the 
joint committees. 





E. J. & E. Wins Commodities Clause Case 


The United States Supreme Court today, in a 6-to-3 decision, sus- 
tained the decree of the United States District Court for the Northern 
District of Illinois which dismissed the bill of complaint wherein the 
United States sought to enjoin the Elgin, Joliet & Eastern Railroad Com- 
pany from transporting the products of United States Steel Company 
subsidiary producing companies. The Court held that the case was con- 
trolled by United States v. Delaware & Hudson Co., 213 U. 8. 366, and 
United States v. D. L. & W. R. Co., 238 U. S. 516, and not, as contended 
by the Government, by United States v. Reading Co., 253 U. S. 26. The 
opinion of the majority of the Court was delivered by Mr. Justice Me- 
Reynolds. Mr. Justice Stone delivered a vigorous dissenting opinion in 
which Justices Brandeis and Cardozo concurred. 
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The Work of the Federal Trade Commission* 


By Hon. Rosert E. FREER, 
Member of the Commission 


| once talked with a famous judge who had visited a leading law school 
in this country and chanced to hear a decision of his court, written 
by himself, analyzed and explained in class, and who confessed to me 
that he was astonished at the depth of erudition and nicety of judicial 
discrimination attributed to the opinion in its reconciliation with other 
decisions to which he had given no attention in writing the opinion. 

In view of my knowledge of the academic habit of synthesis, you may 
wonder at my temerity in appearing here today to talk to you about the 
operation of a law. I hope you will put.it down to two things: I have 
myself taught law at night since 1922, and at the last session of Congress 
I served as counsel to a Senate committee numbering among its members 
some of the ablest lawyers in the United States Senate. 


THE CoMMISSION AND ITs FUNCTIONS 


I am honored by your invitation and gratified at the opportunity 
to talk to you about the work of the Federal Trade Commission. Most 
of you, of course, know that the Federal Trade Commission is an 
independent agency of the Federal Government, in fact, the oldest in- 
dependent agency, with the exception of the Civil Service Commission 
and the Interstate Commerce Commission. It is an administrative body 
exercising quasi-judicial functions, created during the administration of 
President Woodrow Wilson, under authority of an act of Congress ap- 
proved September 26, 1914. 

While the Commission has certain other powers and duties, its 
principal functions are: (1) To prevent unfair methods of competition 
in commerce; (2) To make investigations at the direction of the Presi~ 
dent, the Congress, upon the request of the Attorney General, or upon its 
own initiative. 

It will, therefore, be apparent to you that one of the prime objectives 
of the act was the elimination of unfair practices in commerce for the 
protection of honest business and the consuming public. In so many 
words, Congress gave to the Commission, in the act creating it, a mandate 
to prevent those subject to the act ‘‘from using unfair methods of com- 
petition in commerce’’ and to proceed against such persons, firms, or 
corporations as are engaged in unfair methods of competition whenever 
“it shall appear to the Commission that a proceeding by it in respect 
thereof would be in the interest of the public.’’ 

It is very clear, therefore, that in preventing unfair methods of 
competition, the Commission has in a very broad sense a dual function, 
first, to protect the general public interest, and, second, to protect mem- 
bers of business and industry from unfair and unlawful practices of their 
competitors. 





_* Address before The Faculty of George Washington University Law School, 
University Club, Washington, D. C., March 23, 1936. 
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Historical DEVELOPMENT 


The Federal Trade Commission Act is one of the anti-trust acts. The 
history and development of these acts from the old common law rules 
against unfair competition is extremely interesting. I shall mention 
only one or two mile-posts in the advance. 

As early as 1803 in Engiand, Lord Eldon (Hogg v. Kirby, 8 Besey, 
Jr. 215), used the term ‘‘fair competition.’’ In that case the court 
ruled that 


“A court of equity in these cases is not content with an action for 
for it is nearly impossible to know the extent of the damage; and therefore the 
remedy here, t not compensating the pecuniary damage except by an 
account of the profits, is the best: the remedy by an injunction Phe pe account.” 


After the industrial revolution in this country, the attention of 
thoughtful men was directed to the need for some legislation to prevent 
concentrated economic power from interfering with the freedom of 
commerce. 

Enactment of the Sherman anti-trust law in 1890 was a definite 
forward step in the direction of equality of opportunity for all honest 
competitors and of freedom of competition for all. But experience dur- 
ing ensuing years under the Sherman Act showed that something more 
was needed. Demand for enactments supplementing the anti-trust laws 
‘came from all classes of business and industrial interests, as well as 
from the general public. 

By 1912, this sentiment had grown to such proportions that the 
platforms of the three major political parties of that year included planks 
declaring that the anti-trust laws should be made more specific, and that 
legislation supplementary thereto should be enacted. As a result, the 
Federal Trade Commission Act was approved on September 26, 1914, 
and in the following month the Clayton Act, further amending the anti- 
trust laws, was enacted. The latter act relates to and prohibits— 


Price discrimination ; 

Exclusive arrangements and tying contracts; 

Acquisition by one corporation of the stock of another where the 
effect is to eliminate or lessen competition ; and 

Interlocking directorates. 


The vast majority of matters coming before the Commission, how- 
ever, arise under Section 5 of the Commission’s organic act, which says 
‘*that unfair methods of competition in commerce are hereby declared 
unlawful.’’ 

Please note the breadth of the language adopted by the Congress. 
It does not say that this or that trade practice is unlawful, but that all 
*‘unfair methods of competition’’ are unlawful. The Congress purposely 
made the language broad because it recognized that changing conditions 
make for changing trade practices, and that to attempt to define every 
unlawful practice that human ingenuity might devise would be an end- 
less, if not impossible, task. 
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The Congress therefore determined to grant the Commission it was 
creating the authority to determine what practices are unlawful, and 
whether they should be prescribed. This was definitely stated in the 
report on the bill made by the Senate Committee on Interstate Commerce 
on June 13, 1914. The Committee said: 


“The Commission gave careful consideration to the question as to whether 
it would attempt to define the many and variable unfair practices which pre- 
vail in commerce, and to forbid their continuance, or whether it would by a 
general declaration condemning unfair practices, leave it to the Commission to 
determine what practices were unfair. It concluded that the latter course would 
be the better, for the reason, as stated by one of the representatives of the 
— Manufacturers’ Association, that there were too many unfair practices to 

e ne.” 


In a case arising from the Commission, the United States Circuit 
Court of Appeals once said on this subject : 


“In the nature of things, it was impossible to describe and define in advance 
just what constituted unfair competition, and in a final analysis it became a 
question of law after the facts were ascertained whether such facts constituted 
unfair competition in business.” 


If there remained any doubt as to the breadth of the Commission’s 
authority, or of the purpose of the Congress to keep it free from political 
influence and thus guarantee its independence, the last vestige of such 
doubt was cleared away when the Supreme Court, in deciding a cele- 


brated case, recently used this language : 


“The Commission is to be non-partisan; and it must, from the very nature 
of its duties, act with entire impartiality. It is charged with the enforcement of 
no policy except the policy of the law. Its duties are neither political nor 
executive, but predominantly quasi-judicial and quasi-legislative. Like the Inter- 
state Commerce Commission, its members are called upon to exercise the trained 
judgment of a body of experts ‘appointed by law and informed by experience’.” 


It is in the spirit of its act and of the judicial decisions from which 
I have quoted that the Commission has conducted nearly one hundred 
major investigations and fact-finding studies, and has proceeded in 
thousands upon thousands of cases that have arisen under its jurisdiction 
within the twenty-one years of its existence. 

It has been the purpose of the Commission to correct and to prevent, 
80 far as it has been possible to do within its means and authority, those 
practices in commerce which injure or harass honest competitors and 
which are detrimental to the consuming public. 


BENEFIT TO THE PUBLIC 


It has been said that matters coming to the attention of the 
Federal Trade Commission affect the interest of probably more in- 
dividuals than those handled by any other department or agency of the 
Federal Government. Many of the cases arising before the Commission 
affect indirectly substantially every household in the land, because they 
have to do with almost everything the American public eats, drinks, 
wears, or consumes in any way. 
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The objective of the Commission being to protect honest members 
of business and industry from the unlawful practices of their competi- 
tors, it naturally follows that when the Commission is able to eliminate 
the unfair practices of the dishonest members of an industry, all of the 
honest members of that industry are benefited. 

Of course, too, the public interest is served by the same process. I 
could cite hundreds of cases which have come to the Commission’s atten- 
tion where it has been perfectly clear that the public was being de- 
frauded of many millions of dollars. When the Commission has been 
able to stop these sharp practices, as it has done in thousands of cases, 
it naturally has saved the consuming public the sums of which it was 
being defrauded. 


CoMMISSION PROCEDURE 


Procedure by and before the Commission is both simple and effective. 
A case may arise in any one of several ways. The most common origin 
is through complaint of an unfair trade practice made by a competitor 
or a consumer, who claims to have suffered injury because of the practice 
in question. No formality whatever is required to bring a matter to the 
Commission’s attention. It may be done by letter, with a simple state- 
ment of the facts, or it may be done by personal call. The Commission 
treats all such matters in confidence, and in no ease is the identity of 
the complainant made public. The reason for this is obvious. 

When complaint of an alleged unfair or unlawful trade practice 
is thus made to the Commission, it directs an investigation to be made 
by its staff. The person, or firm, against whom such complaint is 
lodged is, of course, put on notice and given full opportunity to present 
his side of the story. 

After assembling the facts, the Commission determines whether or 
not there is prima facie a basis for formal action. If it decides that the 
law probably is being violated, it directs the issuance of a formal com- 
plaint setting forth the charges, and this is served upon the alleged of- 
fender who thereafter is known as the respondent. He is given a reason- 
able time within which to make answer. If he decides to contest the 
proceeding, hearings are ordered, testimony is taken, and a report of 
all the facts made to the Commission, which then weighs the case and 
renders its decision. If it finds that the law has been violated, it issues 
what is called a cease and desist order, requiring the respondent to cease 
and desist from the unlawful practices in question. No penalty is 
imposed, and may not be under authority of the Commission. 


JUDICIAL REVIEW 


If the respondent feels that the Commission’s order is not justified, 
he has the right of appeal to the Circuit Court of Appeals of appropriate 
jurisdiction. That court passes not only upon the validity of the con- 
clusions, but also upon the sufficiency of facts to support the order. If 
it finds the conclusions to be valid and warranted by the facts, it directs 
the respondent to obey the Commission’s order. Should he then fail to 
- =. the court may then proceed as in a case of any other contempt 
of Court. 
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There is, too, the right of petition for certiorari by either the Com- 
mission or the respondent to the United States Supreme Court, and dur- 
ing its history, a good many of the Commission’s cases have been carried 
to that tribunal. 

It is to its credit that a reversal of a Commission order by the Courts 
is an extremely rare occurrence. In fact, it may be of interest to know 
that the Commission has been reversed by the Supreme Court but once 
in over seven years, and that by a 5 to 4 decision in a Section 7 Clayton 
Act case; also that during the twelve months ending with February of 
this year the Commission had nineteen orders affirmed by various Cireuit 
Courts of Appeals and suffered no reversals. 


STIPULATIONS 


What I have described to you is the Commission’s formal procedure. 
We have a somewhat informal procedure by which the Commission has 
been able to expedite its work and save a great deal of time and expense 
both to the Commission and to persons charged with violations of Section 
5 of the Federal Trade Commission Act. 

This is known as the stipulation procedure. It frequently happens 
that a merchant or a manufacturer commits an offense against the 
Federal Trade Commission Act through ignorance of the law, and that 
if he knew he were violating the law, he would stop. The Commission 
has learned this from experience. It therefore has developed a procedure 
whereby, when complaint of an unlawful trade practice is lodged with it, 
and such complaint is supported by the facts, it calls the attention of the 
violator to the matter, and offers him opportunity to sign a written stipu- 
lation of the facts and an agreement to cease and desist from the prae- 
tices involved. If he does so, action is suspended and his signed stipula- 
tion filed. If he refuses, the matter is handled under the formal 
procedure which I have previously outlined. If he keeps his agreement, 
no further procedure is had, but should he resume the unlawful practices 
complained of, formal complaint is issued and the signed stipulation 
which has been executed may be used against him in the hearing to 
follow. — 

The Commission believes this procedure protects the honest com- 
petitor and the consuming public from a great many unfair practices, 
and by reason of its simplicity and economy, reaches a far larger number 
of business abuses than would be possible under the longer and more 
complicated formal procedure involving trial, argument, formal de- 
tision, ete. 

It should be borne in mind, however, that the stipulation procedure 
isa privilege and not a right. Whether an offender shall be permitted 
to sign a stipulation is a matter entirely within the discretion of the 
Commission. Such privilege is never permitted where the Commission 
is convinced that the practices which have been engaged in are of such 
character as to be of serious injury to competitors and to the public. 
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TRADE PractTicE CONFERENCES 


After a good many years of experience under its organic act, the 
Commission developed still a third method of bringing to an end a great 
many unfair trade practices. This is the Commission’s trade practice 
conference procedure, which calls for active and voluntary cooperation 
on the part of business and industry. Under this procedure, members of 
a given business or industry gather at a conference sponsored by the 
Commission, and with members of the Commission’s staff as advisers, 
consider the problems of their particular business. Under this procedure, 
members of a business or an industry established a degree of self-govern- 
ment by setting up a code of business ethics, and by defining unfair trade 
practices. 

These conferences adopt rules known as ‘‘trade practice rules’’, in 
which unfair trade practices which may have been prevalent in the 
industry are described and defined, and agreement reached to abandon 
them. Rules so adopted by an industry are referred to the Commission, 
which is asked to approve them. If the Commission finds that they are 
in conformity with the law, it gives its approval. 

A prerequisite to holding such conferences is that a preponderant 
majority of the members of a given business or industry shall request 
it. When such majority agrees to abide by such rules as may be adopted, 
it usually results that most of the unfair practices which have been pre- 
valent in that industry are abandoned without the necessity of proceed- 
ings by the Commission against any individual members. 

The Commission has sponsored approximately 175 such conferences, 
Some of them have been held by very large industries, with capital and 
investments amounting to hundreds of millions of dollars, and employing 
a great many thousand workers. It is a pleasure to report that it is the 
rule rather than the exception that where an industry holds such a con- 
ference and agrees to be bound by such rules as are adopted, those 
rules are observed by an overwhelming majority of the members of the 
industry concerned. The moral effect of such agreement has been found 
to be extremely helpful in bringing about law observance. The spirit 
of cooperation and of willingness to play fair with one another shown by 
members of business and industry at these conferences, has been most 
inspiring, and has aided the Commission most materially in its efforts 
to bring about general law observance. 

That this spirit of cooperation and of law observance is spreading 
is established by the fact that there has recently been a substantial in- 
crease in the number of applications made to the Commission to sponsor 
trade practice conferences. Approximately 40 requests for such con- 
ferences are now pending with the Commission, and representatives of 
approximately 200 other industries have already requested information 
of the Commission as to the necessary preliminary steps for holding 
such conferences. I am sure that a great deal more will be heard about 
trade practice conferences in the future than has been in the past. 
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PENDING AMENDMENTS TO THE FEDERAL TRADE COMMISSION ACT 


You have, no doubt, read recently a good deal of misinformation 
about the nature and purpose of certain amendments to the Federal 
Trade Commission Act, now pending before the Congress. There are 
some who would have you believe that the Commission is seeking a very 
wide expansion of its authority, both in respect of unfair practices and 
of its investigatory powers. As a matter of fact, the amendments 
which the Commission recommended in its last annual report, and which 
are in substance the amendments now pending in Congress, are more 
clarifying and relate more to procedure than to expansion or broadening 
of the Commission’s power. This has been made quite clear in the report 
which the Interstate Commerce Committee of the Senate filed with the 
Senate only a few days ago, when it favorably reported the proposed 
amendments to the Senate. 

The most important of the pending amendments, and the one in 
which the Commission itself is most interested, is that to Section 5 of its 
organic act, which would insert the words ‘‘and unfair or deceptive acts. 
and practices’’ into the language of the present act. If that amendment 
be adopted, that part of the section would read: ‘‘That unfair methods 
of competition in commerce and unfair deceptive acts and practices in. 
commerce are hereby declared unlawful.’’ 

To explain the purpose of this amendment to you, and so that you. 
may know that such explanation is impersonal and unbiased, I shall 
paraphrase the report which the Senate Interstate Commerce Committee 
made to the Senate on that proposed amendment. 

This report said, in effect, that under the existing language, court 
decisions have intimated that the Commission may lose jurisdiction of a 
ease of deceptive or similar unfair practice if it is developed in the pro- 
ceeding that there was no competition or that all of the competitors in 
that business practiced the same unfair methods, no matter how much the 
consuming public might be in need of protection from such deceptive or 
unfair acts or practices. Much time and money must be expended to 
establish competition and to show injury to competitors, in order that 
the Commission shall have or retain jurisdiction to inquire into and 
stop the unfair practices. 

Under the proposed amendment, should the Commission have reason 
to believe that unfair and deceptive acts and practices are being engaged 
in, and that it is to the public interest to stop them, it could issue its 
cease and desist order without being put to the necessity and the expense 
of time and money to prove the existence of competition and injury to 
competitors. 

In one case, an order to cease and desist was set aside for the 
reason that the Supreme Court held that all the competitors in that 
business mentioned in the record had been equally guilty with the 
respondent, and that it was not the business of the government to pro- 
tect one knave from another. The proposed amendment to Section 5 
would remove doubt of the Commission’s jurisdiction and permit it to 
act in all eases involving unfair or deceptive practices where the publie 
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interest would be served by such action, regardless of whether there was 
any honest competition, or whether the respondent enjoyed a monopoly. 

The other proposed amendments are either clarifying or procedural. 
They would make for expedition and save expense as well. 


CoNCLUSION 


American business and the American public are imposed upon, due 
to unfair and deceptive acts and practices in commerce, to the extent of 
millions of dollars annually. These practices, whether or not they in- 
volve competition, certainly are violative of the spirit of the Federal 
Trade Commission Act. They ought to be stopped; the vast majority 
of business men wish them to be stopped. Unquestionably, there are 
cases where men who are inherently honest feel that they are compelled 
to resort to some unfair or deceptive practices to preserve themselves 
from dishonest or unscrupulous competitors. 

In the spirit of fairness, such persons ought to be protected in their 
right to remain honest. That was the spirit in which the Federal Trade 
Commission Act was passed, and that is the spirit in which the Commis- 
sion, in the light of 21 years of experience, has recommended to the 
Congress the amendments to that Act which are pending on Capitol Hill. 





Representative Hill Appointed to Board 
of Tax Appeals 


Representative Samuel B. Hill, a Democrat, of Waterville, Wash- 
ington, was appointed a member of the United States Board of Tax 
Appeals on May 18th, and his nomination was confirmed by the Senate 
on May 21st. Representative Hill was the addressee of the letter in 
which President Roosevelt urged the passage of the Guffey-Snyder Act 
regardless of doubts as to its constitutionality, and his appointment to 
the Board of Tax Appeals came on the same day the Supreme Court of 
the United States held that law to be unconstitutional. 





Ship Owners Liability Bill 


The Committee on Commerce of the Senate, on May 20th, favorably 
reported S. 4655, the Copeland Ship Owners Liability Bill. This bill is 
identical with H. R. 9969 which has been favorably reported by the Com- 
mittee on Merchant Marine, Fisheries and Radio of the House of Repre- 
sentatives. Ne action has been taken by either body of Congress on 
these bills. 
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Claims Racket: A Reply 


HE following letter has been received by the Association’s office from 

J. R. Van Arnum, Transportation Secretary, National League of 
Wholesale Fresh Fruit and Vegetable Distributors, Washington, D. C., 
concerning the reproduction of an editorial. from the Chicago Tribune 
entitled Claims Racket appearing at page 253 of the April JourNan.. 


I notice in your April JourNaL, page 253, that you have reprinted 
the editorial published in the Chicago Tribwne of April 14th pertaining 
to the false claims racket. We observed this editorial when it first came 
out and have offered some constructive views to Mr. Beck, the Managing 
Editor of the Tribune, with the idea of furnishing his editorial writer 
some facts on this situation which are at variance with the situation 
depicted by the editorial. We do not have any objection to anyone 
writing about the fresh fruit and vegetable industry or reprinting arti- 
eles concerning it, but, of course, we do prefer to have the true situation 
set out if it is to be made the subject of any publicity. In this situation IT 
would like to very briefly, possibly too briefly, outline some of the dis- 
erepancies occurring in the article quoted. 

In the first place, the procedure set forth with respect to dumpin 
has not been used for a great many years. Without particularly taking 
up for our friends in Florida, there is no false claim racket in that 
State and very little of it from any other section of the south or the 
north. The racket consists, in its simplest terms, of an agreement be- 
tween a particular railroad and a particular shipper that the railroad 
will trade claim payments for tonnage which would not otherwise move 
and generally this condition occurs on the very long haul traffic as to 
which the rates are actually higher than from competitive markets. 
Therefore, the claim becomes a means by which the railroad temporarily 
reduces its published charges, or in other words, gives a rebate without 
jeopardizing the rate structure or the maintenance of its normal rates. 
In passing I might say that the claims racket does not cost the railroads 
untold millions every: year, but the exact amount paid in claims by com- 
modity is published every year and in the past five years has ranged 
from five to seven million dollars a year on fruits and vegetables as com- 
pared with as high as two hundred seventy million dollars total revenue 
on over one million carloads. Averaged over a period of years all 
freight claims for all causes on fruits and vegetables will be between two 
and three per cent of the total revenue. 

The most serious implication in this editorial is that the whole in- 
dustry is involved, whereas the vicious practices are confined to a very 
few railroads and a comparatively few shippers and receivers. As to the 
technique which the editorial writer states is used, it is practically im- 
possible without the full cooperation of the railroad. In the first place, 
you cannot load a car of overripe fruit or inferior vegetables at any 
place with the idea of collecting a claim on the basis of a car of good 
grade commodities for the simple reason that an inspection certificate is 
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the basis on which you predicate your claim and you cannot get an in- 
spection certificate showing anything but the condition of the commodity 
when it is loaded. In the second place, it is a very unusual case when a 
carload of fruits or vegetables is dumped, and almost unheard of except 
by order of a public health official. The railroad will not dump a car 
without this. 

If this editorial writer would go to Florida and load a ear of inferior 
vegetables and fail to order protective service and then forward that car 
to Philadelphia and expect the railroad company to pay a claim on a 
ear based on high grade vegetables, he would be due for a surprise and 
would have to pay the freight charges in addition. 

In the last place, the implication in this article that this is the first 
time the Interstate Commerce Commission has prosecuted a claim shark 
for filing and collecting false claims is, of course, ridiculous. Any person 
who keeps informed of these affairs knows that the annual reports of the 
Interstate Commerce Commission have contained scores of indictments, 
prosecutions and convictions for filing and collecting false claims every 
year for many years. In the next place this case does not involve a 
particularly large amount and is not one of the important cases. Con- 
viction for filing false claims has for many years been grounds for 
expulsion from membership in this organization and during the past 
we have had to expel about six members for this offense. 

I suppose it would be a little unreasonable to ask you to take a lot 
of space and recite these facts in the JouRNAL, but there is one salient 
point that I think should be emphasized and that is my specific and 
direct assertion that there could be no such thing as a successful claims 
racket unless there were two parties involved, one, a railroad, and two, 
a shipper. 

You should at least feel complimented on my taking all this time 
writing you and especially on an article on the next to the last page of 
the JouRNAL which proves that I read it. 





Railroad Retirement Act Litigation 


Hearings in the suit brought by the Class I carriers and their sub- 
sidiaries to test the constitutionality of the Railroad Retirement Act and 
the Railroad Pension-Taxing Act were begun in the Supreme Court of 
the District of Columbia on May 20th before Judge Bailey. The hear- 
ings will continue for approximately a month. During the course of 
the hearings on May 21st Dr. Julius H. Parmelee, Director of the Bureau 
of Railway Economics of the Association of American Railroads, testified 
that 27.8% of the Class I railroads of the United States were bankrupt. 

Judge Bailey overruled a motion of the defendants to dismiss 
the case. 
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The Match Law 
By Joun J. Escu* 


ILE all taxes in essence are burdens and are borne primarily to 

meet the expenses of the government, their imposition, in rare in- 
stances, may have a different and ulterior purpose, one not to raise 
revenue but to regulate and even prevent production, exemplifying Chief 
Justice Marshall’s oft quoted dictum that ‘‘The power to tax is the 
power to destroy.”’ 

A good illustration of the exercise of this power is shown in legis- 
lation relating to the match making industry. This industry, now one 
hundred years old in the United States, began and for a long period 
continued to use white or poisonous phosphorus as the main chemical to 
produce ignition by friction. In making the pulp or paste in which this 
phosphorus was an ingredient, noxious fumes were given out. The in- 
haling of these fumes by the employees in the factories produced a 
necrosis of the teeth and jaw bones resulting in frightful disfigurement 
and oftentimes in death. Popularly known as ‘‘Phossy jaw’’ this 
disease became so prevalent in the match industry as to arouse the in- 
terest not only of labor, seeking improved working conditions, but of the 
general public. Some of the leading manufacturers were also alive to the 
situation and sought to mitigate the situation by air conditioning their 
plants and by other means. 

As indicating the danger from phosphorus fumes The Popular 
Science Monthly in 1877 stated: ‘‘In the manufacture of matches much 
trouble has been caused by the use of phosphorus, as the fumes attack 
the teeth of the workers and give rise to a disease known as caries of 
the jawbones. In some of the small and poorly managed factories 
the men and children are never free from the fumes, their clothes and 
breath are luminous in the dark, and in the daytime white fumes may be 
seen escaping from them whenever they are seated by the fire.’’ 

In 1908 the United States Bureau of Labor and the American Asso- 
ciation for Labor Legislation made investigations of Phossy Jaw and 
urged legislation. In his annual message in 1910 President Taft, ‘‘In- 
vited attention to the very serious injury caused to all those who are 
engaged in the manufacture of phosphorus matches.’’ 

Pursuant to this recommendation the undersigned introduced in the 
House of Representatives a bill to meet the situation. It first occurred 
to him that this could be done under the commerce clause by prohibiting 
the transportation in interstate commerce of all matches made of white 
phosporus, but as there were match factories in many of the states which 
could supply intrastate demands this course would not suffice. The only 
other plan of relief was through use of the taxing power, in this in- 
stance the power to destroy. The bill therefore provided for a tax of 
two cents a box of 100 matches made of poisonous phosphorus and pro- 
hibited their importation or exportation with heavy penalties. With the 


* Former member Interstate Commerce Commission. 
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low price charged for a box the two cent tax would be prohibitive, and 
purposely so. 

At the hearing before the Ways and Means Committee of the House 
December 16, 1910, Mr. Wm. A. Fairburn, President of the Diamond 
Match Co. stated that he could produce a non-poisonous match from a 
newly developed and patented formula that would be safe, reliable and 
satisfactory to the public. Counsel for the Company stated it was willing 
to grant freedom from all royalty payments and issued licenses for a 
very nominal sum to all of its competitors in the United States to use 
the formula or patent. This patent was acquired by the Company 
from the French patentees at a large cost. 

Because of the objection of a single manufacturer the plan as 
offered failed. Finally to remove all obstacles the Diamond Match Com- 
pany on January 28, 1911 deeded its patent for the non-poisonous match 
to the public giving anyone the right to use it free. 

When the bill came up for consideration objections were raised by 
some members of Congress on the ground that it was an abuse of :he 
taxing power and that there were possibilities of building up a mon- 
opoly on the part of those who controlled patented processes of substi- 
tutes for white phosphorus. Others claimed the price to consumers 
would be raised. The bill, however, was passed and was approved April 
9, 1912. The free will dedication of its non poisonous match patent to 
the public by the Diamond Match Company, the Company retaining no 
benefit of royalties or of control, silenced the objection that the bill 
would create a monopoly benefitting a single patent holder. 

Predictions that the legislation would result in higher prices to 
consumers have not been realized, in fact matches today are cheaper and 
of better quality than ever before. The disease of Phossy Jaw has been 
eradicated. The investigations of the U. 8S. Department of Labor and the 
American Association for Labor Legislation, made in 1908 and 1909, 
disclosed many deaths to small children caused by sucking the colored 
ends of matches made of the white phosporus. No such deaths have 
been recorded since the law was enacted. The purpose of the law was 
not for revenue but to tax out of existence in the interest of the public 
health a poisonous product. The result obtained fully justified the 
power to destroy through use of the taxing power. 

In these days when it seems customary to inveigh against soulless, 
grasping big business it is but just to express appreciation of the humane 
and unselfish action of the Diamond Match Company in giving free 
use of its valuable patent to its competitors thereby promoting the 
health and safety not only of workmen but of the general public. 





Deductions on Income Tax Returns for 
Entertainment, Theatre Tickets and 
Other Similar Items Approved by 
Board of Tax Appeals 


A decision of the U. 8. Board of Tax Appeals, promulgated April 17, 

1936, in docket 47,772, F. L. Bateman, Petitioner, v. Commissioner 
of Internal Revenue, Respondent, may be of interest to certain of our 
members. 

In that case the Commissioner of Internal Revenue, the respondent, 
increased the net income of the Transcontinental Co., engaged in the 
freight forwarding business, for 1918-1920, by adding $48,000; $25,000, 
and $62,000 odd, respectively, because of alleged expenses which were 
disallowed. 


The following are extracts from the report: 


“The items designated expenses of the petitioner and W. L. Taylor, re 
spectively, disallo by the respondent in each r in question here in com- 
puting the net income of the Trans-Continental Co., represent the aggregate of 
items entered during each year as expenses in the books of such company as 
moneys advanced to or to reimburse the petitioner and W. L. Taylor for expenses 
incurred or paid by them in the conduct of the business of the company for the 
entertainment of customers, shippers, and traffic agents, including the purchase of 
theater tickets, baseball tickets, entertainment similar to that extended by other 
business men to their customers, Cope of hotel bills of visiting customers if 
their business with and interest in the company warranted it, traveling expenses 
of the petitioner and W. L. Taylor, and payments of $5. or thereabouts and 
commissions of 20 to 30 cents per hundred pounds to those in charge of traffic 
for industries and various employees engaged in the handling of shipments and 
traffic of railroads and steamship lines, such as eens Soe. car clerks, traffic 
managers, consignment clerks, team track foremen, k track foremen, cap- 
tains, and others, as an inducement to load the shipments of the Trans-Conti- 
nental Co. and to expedite and facilitate the traffic so as to effect prompt de- 
livery of such shipments. Payments were also made to passenger agents for 
sending prospective shippers to the company.” * * * 


“During the years in question traffic was greatly congested. It was very diffi- 
cult to obtain cars. Under the method of handling traffic it was vitally neces- 
sary to the success of the business to move the traffic. This required contact- 
ing all those engaged in or in charge of the movement of traffic, whether con- 
nected with industries or railroads and steamship lines, and necessitated the 
above payments. It was a common practice among petitioner, his associate, 
and their competitors in those days and aided in the production of the income 
of the company.” * * * 


“The petitioner testified that the ay id during the years in question 


employed several regular bookkeepers and that an auditor came in periodicall 

to audit the books; that the books of the company were sent to New Yor 

shortly after the sale of the assets of the company in 1925, and were stored in 
a storage space on a pier the company had under lease, and a few years there- 
after the pier accidentally burned and the books were destroyed; that the items 
were entered in such books as expenses, the practice being to enter them in 
lump sums, instead of itemizing them in detail, sometimes paid to the petitioner 
and W. L. Taylor in advance of disbursement by them and sometimes to reim- 
burse them for expenditures of this character made by them; that he kept a 
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rsonal memorandum book in which he kept a record of such items, although 
it was not always kept in accurate detail, but that he did not know what became 
of such memoranda and that he had not kept this book because he did not think 
it necessary to do so. This testimony is also uncontradicted.” * * * 

It has been shown that the expenses in question were necessary; and if, as 
stated by the United States Supreme Court (Welch v. Helvering, U. S. 111) 
“life in all its fullness must supply the answer to the riddle” and the “norms of 
conduct” should “help to stabilize our judgment” as to what expenses are 
“ordinary”, we must hold that these expenses, including the payments made to 
railroad employees and others, were ordinary expenses. Since the expenses were 
ordinary and necessary, they are deductible.” 


This decision may be found in 34 U. 8. Board of Tax Appeals. 





Court Enjoins I. C. C. Terminal Allowance Orders 


The United States District Court for the Western District of Penn- 
sylvania, at Pittsburgh, has granted permanent injunctions enjoining 
the enforcement of the following Supp'emental Orders of the Interstate 
Commerce Commission in Ex Parte 104—Part II—Terminal Services: 


Supplemental 

Order No. Company Citation 
11 Allegheny Steel Company 209 I. C. C. 
15 Weirton Steel Company 209 I. C. C. 
17 Pittsburgh Plate Glass Company 209 1. C.C. 
18 American Sheet and Tin Plate Company 2091. C.C. 
35 West Leechburg Steel Company 2101. C. C. 
43 Pittsburgh Plate Glass Company 210 I. C. C. 527 


The court held these orders to be beyond the statutory power of the 
Interstate Commerce Commission. The cases will be appealed to the 
Supreme Court of the United States. 





Unemployment Compensation Laws 


The Social Security Board has announced its approval of the unem- 
ployment compensation law of the State of Mississippi, that law having 
been found to meet the requirements of Title IX of the Social Security 
Act. In addition to the Mississippi law, the Social Security Board has 
approved the unemployment compensation laws of Alabama, California, 
Indiana, New Hampshire, New York, Massachusetts, Oregon, Wash- 
ington, Wisconsin, and the District of Columbia. The unemployment 
compensation laws of Utah and Rhode Island have not yet been sub- 
mitted to the Social Security Board for approval. 
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Damages Where the Rate is Reasonable 
But Unjustly Discriminatory 


By JAMES QUARLES 
Member of the District of Columbia Bar 


N AN article entitled The Recovery and Measure of Damages in Rate 

Discrimination Cases Under The Interstate Commerce Act, 22 George- 
town Law Journal, 519 (re-printed in volume I, at page 304, of this 
JOURNAL) the present writer undertook to show that the rule enunci- 
ated by the Supreme Court in Pennsylvania Railroad Co. v. Interna- 
tional Coal Co., 230 U. S. 184, and followed in Interstate Commerce 
Commission v. United States, 289 U. 8. 385, (Birch Valley Lumber Co. 
Case) is unsound. 

That rule is to the effect that no damages are recoverable by a ship- 
per who has been unjustly discriminated against in the matter of rates 
unless, in addition to proving that he was unlawfully charged a rate 
higher than that charged his competitor, he also proves that he lost 
business or had to sell at a lower price because of the discrimination. 

In the article referred to, the writer, basing his argument primarily 
upon the obvious economic fact that the unfavored shipper in such case 
pays more for the same service than does his competitor by exactly the 
amount of the differential, submitted that the unfavored shipper is 
entitled to recover as damages at least that difference, and this without 
regard to whether he had or had not lost business as a result of the 
discrimination. 

Following the publication of the article, the writer received at 
least one letter in which the correspondent seemed to confuse the pro- 
hibitions of Section 2 and 3(1) of the Interstate Commerce Act with 
Section 1(5) of that Act. Or perhaps it would be more accurate to say 
that he appeared to link together in an indissoluble bond Sections 2 and 
3(1) and Section 1(5). In oral discussion with another party the same 
confusion, or linking, was manifested. Referring to the Birch Valley 
Lumber Co. Case, supra, he said : 


“I can’t see how the lumber company was damaged when it paid only a 
reasonable rate.” 


And even the late Mr. Justice Holmes, in a paragraph of his opin- 
ion in Southern Pacific Co. v. Darnell-Taenzer Lumber Co., 245 U. 8S. 
531, 534, seemed in a measure to misconceive the nature of the differ- 
ence between Section 1(5) and Sections 2 and 3(1). 

In view of the foregoing, it has occurred to the writer that a brief 
article might be helpful which undertook to clarify the situation and to 
establish that under Section 8 of the Interstate Commerce Act damages 
are recoverable in cases where is shown a violation of Section 2 or Sec- 
tion 3(1), which forbid unjust discrimination, even though the rate 
charged the complainant does not violate Section 1(5), which requires 
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that rates be reasonable. The present comments, therefore, «* in the 
nature of a postscript or supplement to the earlier article referred to 
at the outset. 

So much by way of preface. 

First, as to the passage in the opinion in the Darnell-Taenzer Lum- 
ber Co. Case, supra. In that case reparation was sought and awarded 
because it was found that the carrier had charged the shipper an un- 
reasonable rate, in violation of Section 1(5). The carrier contended 
that the plaintiff was not entitled to recover inasmuch as it had passed 
on to its customers the excess charge. That was the question involved, 
and it was decided against the carrier. However, in the course of its 


opinion the Court, in distinguishing the case before it from earlier ones, 
said : 


“The cases like Pennsylvania R. R. Co. v. International Coal Mining Co., 
230 U. S. 184, where a party that has _ only the reasonable rates sues upon 
a discrimination because some other has paid less, are not like the present. 
There the damage depends upon remoter considerations. But here the 
plaintiffs have paid cash out of pocket that should not have been required of 
them, and there is no question as to the amount of the proximate loss”. 


The learned Justice, in the passage above quoted, appears to treat 
the difference between Section 1(5) and Section 2 as being one relat- 
ing to the fact and measure of damages, whereas manifestly the dif- 
ference does not relate at all to the matter of damages but solely to the 
nature of the violation of the Act—in one case the charging of an un- 
reasonable rate, and in the other the charging of an unlawfully discrimi- 
natory rate. Broad, however, as is the difference between those two 
offenses, they both nevertheless at bottom relate to the same thing, 
namely, the rate of charge for transportation; and just as the differ- 
ence between the higher rate actually charged and the lower rate ad- 
judged to be the reasonable charge clearly is the logical minimum 
measure of the damage in the one case, so the difference between the 
higher rate charged the non-favored shipper and the lower one charged 
the favored shipper would seem equally to be the logical minimum 
measure in the other. There may be additional damages, and they 
would indeed depend upon ‘‘remoter considerations’’ such as loss of 
business, ete.; but in any case of unreasonable charge, the excess, and in 
any case of unjust discrimination, the differential, would seem the cor- 
rect measure of the primary and minimum damage. 

An unlawfully discriminatory rate, in and of itself and without 
reference to any other consideration whatsoever, necessarily entails 
loss and damage to the non-favored shipper at least to the extent of the 
difference between the two rates. It was just that loss and damage, 
primarily, and not those of a more remote and consequential character, 
that Sections 2 and 3(1) were designed to prevent. Indeed, the policy 
underlying Section 1(5) and Sections 2 and 3(1), as would seem 
fairly obvious from their terms, is concerned only—yet very definitely, 
purposefully and directly—with preventing, respectively, unreasonable 
rates and unjustly discriminatory rates. Only remotely, or at least 
not fundamentally or immediately, is that policy concerned with the 
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matter of the profits or the losses of shippers. Many factors enter into 
these latter. As regards the present discussion, the sections mentioned 
relate only to one of those factors, to-wit, freight rates. Even if the 
unfavored shipper sold his product at a profit, the fact would seem to 
have no more relevancy than would the fact that his competitor, despite 
the unlawful advantage in the matter of rates, sold at a loss. In short, 
as the present writer sees it, the question of profit or of loss, as the case 
may be, has no place at all in the basic problem. The sole matter for 
consideration in dealing with that problem is freight rates. 

The question of whether the rate paid by the non-favored shipper 
was nevertheless a reasonable one is, it would seem, entirely foreign to 
the issue involved in a rate-discrimination case. To insure reasonable 
rates Congress enacted Section 1(5), and to insure rates which would 
not be unjustly discriminatory it enacted Sections 2 and 3(1). The two 
objects are entirely different but presumably of equal importance. In 
fact, if any distinction in that regard is to be made, Sections 2 and 3(1) 
must be treated as being more important than Section 1(5), since it 
was expressly stated by the Senate committee in its report presenting the 
bill which became An Act To Regulate Commerce, that 


“The provisions of the bill are based upon the theory that the paramount 
evil chargeable against the operation of the transportation system of the United 
States, as now conducted, is unjust discrimination between persons, places, com- 
modities or particular descriptions of traffic.” 


The same in substance has been said repeatedly by courts and 
writers; so that the decision of the Supreme Court in the International 
Coal Case, 230 U. S. 184, followed by that in the Birch Valley Lumber 
Case, 289 U. S. 385, holding that loss of business or being forced to 
sell at a lower price must be shown in addition to the payment of a 
higher rate than the competitor paid, results in the near anomaly of 
denying relief in perhaps 75 per cent of the cases which the sponsors of 
the Act declare it was chiefly designed to cover. 

That a rate may be reasonable where considered alone and yet un- 
justly discriminatory when considered in its relation to another rate, is a 
proposition which seems not only entirely sound as a logical conception 
but it happens to have been expressly sustained as a legal principle by 
the Supreme Court. 

In Interstate Commerce Commission v. B. & O. Railroad, 145 U. 8. 
263, 277, the Court, speaking by the late Mr. Justice Brown, said : 


“We agree, however, with the plaintiff in its contention that a charge may 
be perfectly reasonable under section | and yet may create an unjust dis- 
crimination or an unreasonable preference under sections 2 and 3.” 


In American Express Co. v. Caldwell, 244 U. 8. 617, 624, Mr. Jus- 
tiee Brandeis, speaking for the Court, said: 


. . “Both rates may lie within the zone of reasonableness and yet involve un- 
just discrimination.’ 


United States v. Illinois Central Railroad, 263 U. 8. 515, 524, is to 
the same effect. 
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If, therefore, the carrier should charge A a higher rate than it 
charged B for the same service, then it would be guilty of an unlawful 
discrimination against A, and this entirely irrespective of the fact that 
the rate charged A was a reasonable one, viewed by itself. In a word, 
the fact that the carrier did not violate Section 1(5) as well as Section 
2 in no way alters the fact that it did violate the latter section; and A 
clearly, it would seem, should be entitled to recover damages in at least 
the amount of the differential. 

These propositions seem fairly obvious, and yet it is evident that 
they have not so appeared to some who have been called upon to deal 


with such matters; and that is why this supplementary paper has been 
written. 





Oral Arguments in Ex Parte 115 Concluded 


Oral arguments in Ex Parte 115—Emergency Freight Charges, 
1935, were concluded on Saturday, May 23rd. The Commission ac- 
corded the interested parties the privilege of filing reply briefs on or 
before May 28th. The Commission gave no indication as to when its 
decision might be expected, nor did the questions from the Bench indi- 
cate what the decision might be. 





New Guffey-Snyder Act Introduced 


On May 20th, Senator Guffey, of Pennsylvania, introduced 8S. 4668 
as a substitute for the Guffey-Snyder Bituminous Coal Conservation Act 
of 1935, which was held unconstitutional by the Supreme Court of the 
United States on May 18th. The labor provisions of the old Act have 
been wholly eliminated. It also enlarges the Bituminous Coal Commis- 
sion from five to seven members, two of them representing the industry, 
two representing labor, and three representing the Government. In the 
Senate the bill was referred to the Committee on Interstate Commerce, 
and no announcement has been made with respect to the holding of 
hearings. An identical bill was introduced in the House by Representa- 
tive Vinson known as H. R. 12800. Chairman Doughton, of the House 
Committee on Ways and Means, indicated that his Committee would 
probably act on the bill without holding hearings. 





Guffey-Snyder Act Opinions Printed as 
Public Document 


The opinions of the Justices of the Supreme Court of the United 
States with respect to the constitutionality of the Bituminous Coal Con- 
servation Act of 1935 have been printed as Senate Document No. 225, 
74th Congress, 2d Session. A limited number of copies are available to 
interested members upon request. 





Recent Decisions of the Commission in Rate, 
Rule and Service Cases 


By Lawrence CuHaArree, Commerce Attorney, 
Illinois Central Railroad 


REASONABLENESS 


Docket 27,000, General Motors Corpn v. Alton R. R. Co. Division 2. 
Commissioner Mahaffie dissenting. Rate on bituminous coal, carloads 
from southern Illinois to Janesville, Wis., found unreasonable for the 
future to the extent that it exceeded rate based on an extension of the 
seale prescribed by Division 4 in Coal Trade Assn. of Indiana v. Balti- 
more & O. R. R. Co., 190 I. C. C. 743, for application from Indiana mines 
to destinations in eastern-central Illinois. 


Docket No. 27077, Edward Franzell v. Louisville & Nashville R. R. 
Co. Division 3. The mere showing of the existence of a proportional 
basing rate lower than the assailed local rate between the same points did 
not prove the unreasonableness of the latter even when used as a factor 
in a combination rate. 


Docket No. 26990, Owens-Illinois Glass Co. v. Central R. R. Co. of 
New Jersey. Division 2. Comparisons of intrastate rates approved by 
State Commissions on the same commodity for similar distances are not 
controlling in determining the measure of an interstate rate. 


Docket No. 27059, Sutherland Paper Co. v. Ann Arbor R. R. Co. 
Division 4. Carriers promised to establish low rates ex-lake to meet 
rates of other carriers from same and competitive points, but failed to 
do so before arrival of ships and beginning of movement. Under these 
special circumstances the higher rates assessed are found to have been 
unreasonable. 


Docket No. 27029. Ryon Grain Co. v. Lehigh Valley R. R. Co. 
Division 4. Unreasonableness of rates attacked not proved by mere 
showing of lower rates for similar distances from other origins where 
there was no showing that there were substantial movements under the 
compared rates and no showing that the transportation conditions which 
influenced the establishment of the compared rates were similar to the 
transportation conditions affecting the assailed rates. 
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PREFERENCE AND PREJUDICE 


Docket No. 26924, Grand Union Co. v. Atlantic Coast Line R. Co. 
Division 2. The mere showing of a disparity of rates is not sufficient to 
sustain an allegation of unjust discrimination and undue prejudice. A 
difference in rates over different routes, in the absence of other sup- 
porting factors, does not constitute unjust discrimination. The evi- 
dence ordinarily must establish that the alleged preference and preju- 
dice constitute a source of undue disadvantage to one party and of undue 
advantage to another. 


I. & 8. 4147, Soya Bean Meal From Illinois to the Pacific Coast: 
Division 4. Proposed reduced rates on soya bean cake and meal from 
western trunk line (including Illinois and Wisconsin) and southwestern 
territories to mountain-Pacifie and Pacific Coast destinations found to be 
unduly prejudicial to shippers of cottonseed cake and meal from south- 
western territory to the same destinations where the rates proposed on 
soya bean cake and meal were lower than the rates in effect on cottonseed 
cake and meal. 


I. & 8. 4174, Glass from Okmulgee, Okla., to Kansas and Missouri. 
Division 2. Reduced rates proposed to meet active truck competition 
from the manufacturing point nearest the territory of consumption not 
found to unduly prejudice shippers from more distant points whose 
absorptions would be increased by reason of a trade practice of selling 
the commodity f.o.b. plant plus the rail freight rate from the lowest 
rated origin. 


Docket 17,000 Rate Structure Investigation, Part 3, Cotton. 8th 
Supplemental Report. Entire Commission. Indefinite postponement of 
the fixed relations originally prescribed between the rates on cotton to 
Texas ports from Oklahoma origins, on the one hand, and from Arkansas 
and Texas origins, on the other, and between the rates from points in 
southwestern territory to Mobile, on the one hand, and to Texas ports, on 
the other, and between the rates from points in southwestern territory 
to New Orleans and Mobile, based on the maximum rates prescribed in 
the original report because of the development of truck and water com- 
petition which completely changed the competitive circumstances of 
transportation upon which the relationship order was based. 


REPARATION 


Docket No. 26869, Bisbee Linseed Co. v. Baltimore & Ohio R. R. Co. 
Division 3. Although the assailed rates were found to have been unrea- 
sonable, reparation was denied because of complainant’s failure to intro- 
duce satisfactory evidence showing that complainant paid and bore the 
charges on the shipments in question. Rate expert of traffic bureau rep- 
resenting complainant testified that he had made detailed list of ship- 
ments from one origin from freight bills forwarded by the complainant. 
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Freight bills covering shipments from other origins accompanied by 
affidavits from complainant’s employees, were offered in evidence. The 
freight bills were admitted, but the affidavits were excluded. Complain- 
ant’s treasurer testified that he signed all checks of complainant but did 
not handle details. The Commission refused to grant further hearings 
upon the complainant’s request for an opportunity to produce addi- 
tional evidence, because the complainant was presumed to have known 
the rules governing proof of payment which had been announced in 
A. B. Cole & Sons v. Missouri Pacific R. Co., 206 I. C. C. 313, before the 
hearing in this proceeding. 


Docket No. 26987, A. Valente & Co. v. Railway Express Agency, 
Inc. Division 4. Where there were conflicting claimants, defendants’ 
willingness to pay reparation to the complainant whom the Commission 
decided was entitled thereto did not cause cessation of interest accrual 
during the period between defendants’ announcement of willingness to 
pay and actual date of payment. Copies of assignments which were 
general in nature and did not prove themselves, by consignees to one of 
several conflicting claimants, held not to entitle assignees to the repara- 
tion awarded. 


Docket No. 27029, Ryon Grain Co. v. Lehigh Valley R. R. Co. 


Division 4. Misquotation of rates by carriers does not warrant an award 
of reparation. 


APPLICABLE RATE 


Docket No. 27029 Ryon Grain Co. v. Lehigh Valley R. R. Co. Divi- 
sion 4. Where shipments were routed by shipper over route via which 
the lowest combination of charges did not apply, insertion by shipper of 
the word ‘‘thru’’ in rate column on bills of lading held to mean through 
rate from origin to destination in effect over route specified by the ship- 
per rather than the lowest rate applicable via any route from origin to 
destination. 


Express Rates 


Docket No. 27129 M. Feigenbaum & Sons v. Railway Express 
Agency, Inc. Division 2. Express rates are not made with relation to 
freight rates. 


FourtH SEcTION 


Relief to Meet Water Competition. F.S. A. No. 15940, Newsprint 
Paper to Central and Trunk Line Territories. Division 2. Rates on 
newsprint from Canadian and American mills to central territory are 
definitely related. Some of the mills have water routes available. Relief 
granted to permit reductions in rail rates from such mills to meet water 
competition during period of open navigation, and relief granted to per- 
mit reductions from the other mills during the same period to permit the 
maintenance of the competitive relationship. 
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F. 8S. A. 16100, Bituminous Coal to Massachusetts. Division 2. 
Relief denied all-rail routes to meet competition of rail-water-rail routes 
where the water charges were not filed with the Commission. The mea- 
sure of the charges by water was not clearly shown. It had not been 
shown that the revenue to be derived from the tonnage which the pro- 
posed all-rail rates were designed to attract would more than offset the 
losses that would be incurred on other traffic moving all-rail the revenue 
from which would be diminished by the proposed reductions. 


EMERGENCY CHARGES 


Docket No. 27015 Emergency Freight Charges in Minnesota, entire 
Commission, on further hearing. Order modified so as to exclude from 
its application the rates on certain commodities where the related inter- 
state rates (between points in Minnesota and points in adjacent States 
and between points in Minnesota over interstate routes) were not plussed 
by the emergency charges because of the possibility that the increases 
would result in a diversion of the traffic to other forms of transportation. 


Docket No. 27040 Emergency Freight Charges in Tennessee, entire 
Commission. The refusal of the Tennessee Commission to permit the 


carriers to add to the intrastate rates on certain commodities emergency 
charges the same as those authorized by the Interstate Commerce Com- 
mission to be added to related interstate rates was not found to result 
in discrimination against interstate commerce. The case necessarily was 
a revenue proceeding, and the evidence failed to show that the carriers’ 
aggregate revenues would be increased materially by application of the 
emergency charges on the intrastate traffic. 


LrurraTions or ACTIONS 


Docket No. 27042 Whitall Tatum Company v. Western Maryland 
Railway Co. Division 2. A letter to the Commission stating that a 
claim for reparation on shipments therein enumerated was being pre- 
sented to a railroad did not constitute compliance with the Commission’s 
Rules of Practice governing the filing of informal complaints and did 
not toll the statute of limitations. 


Docket No. 27077 Edward Franzell v. Louisville & Nashville R. R. 
Co. Division 3. Informal complaint involving shipments from south- 
ern to official territory attacked only the charge north of the Ohio River 
but set forth complete information regarding the through charge. This 
was held sufficient to toll the statute of limitations on the factor south 
of the Ohio River so as to permit a subsequent attack, in a formal com- 
plaint, against both factors. 





Review of Supreme Court Cases 


By Epwarp M. Rewy, Assistant General Counsel 
Interstate Commerce Commission 


The Supreme Court on March 30, 1936, in the case of Norfolk and 
Western Railway Company v. State of North Carolina, sustained a stat- 
ute of North Carolina laying a tax upon the net income of interstate rail- 
way companies. The formula under which a net income is taxed is set 
forth early in the decision, and after holding that such formula is not 
arbitrary upon its face, the Supreme Court said: 


* * * A division of revenues and costs in accordance with state lines can 
never be made for a unitary business with more than approximate correctness. 
There is a tendency, none the less, for rates to be so adjusted to expenses over 
different portions of a system as to produce, when averages are considered, a 
uniformity of net return, or a fair approach thereto. Thus mileage may have 
at times a relation to a tax upon net income which it may not bear to a prop- 
erty tax or even to one upon the value of a franchise. Cf. Rowley v. Chicago 
& N. W. R. Co., 293 U.S. 102, 111; Wallace v, Himes, 253 U. S. 06, 9. Tax- 
payer and state would be swamped with administrative difficulties if left to 
struggle through every case without the aid of a formula of ready application. 
In the perplexities besetting the process of assessment the statute is the outcome 
of a reasonable endeavor to arrive at a proportion of general validity. Pitts- 
burgh, C. C. & St. Louis R. Co. v. Backus, supra. No contention to the con- 
trary is made by the appellant. 


Reviewing the testimony introduced by witnesses for the State, the 
Court made the following statement which will be of interest to Com- 
mission practitioners : 


* * * it appears that the general level of rates in territory classified as 
Southern is higher than that in territory classified as Northern or “Official”. 


In sustaining the tax imposed by the State, the opinion reads: 


_ We are unable to accept the argument for the appellant that its burden was 
discharged when it gave evidence of the ratio between actual and average ex- 

nses while keeping silent as to the ratio between actual and average receipts. 

he statutory formula is not framed on an assumption that gross operating rev- 
enues are uniform actually for every mile throughout the system. It is not 
framed on an assumption that for every mile of the system there is uniformity 
of expense. Such assumptions, if made, would be contrary to notorious facts. 
What the formula does assume is this, that barring exceptional conditions there 
will be throughout the system such an average relation between revenues and 
expenses as will cause the net income of a ow to vary, in proportion to the 
mileage, with the net income of the whole. The implications of the formula being 
what they are, a taxpayer does not escape the application of the statute by 
evidence directed to only one of the related terms. Its evidence to be effective 
must be directed to each of them alike, for only thus can the assumed relation 
between them be proved to be unreal. This taxpayer disclaims the duty and 
even the endeavor to nd to such a test. It varies the numerator of the 
fraction while accepting the denominator. 
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In the ease of Georgia Railway & Electric Company v. City of 
Decatur, the Supreme Court on March 30, 1936, held that ‘‘The power 
of the municipality to require a street railway to pave streets used by it, 
without regard to benefits, is clear enough.’’ 

Also on the same date, the Court decided the case of Bingaman v. 
Golden Eagle Western Lines, Inc., holding invalid a statute of the 
State of New Mexico compelling a common carrier bus line engaged ex- 
clusively in interstate transportation to procure a license and pay an 
excise tax upon the use of motor fuel purchased in, and brought from, 
another state and used only in such transportation. In its opinion the 
Court said: 


The case turns upon the question whether the pertinent statutory provi- 
sions exact a charge as compensation to the state for the use of its highways, 
or impose an excise tax for the use of an instrumentality of interstate com- 
merce. If the former, the tax should be sustained; if the latter, it clearly 
contravenes the commerce clause and must be held bad. Helson and Randolph 
v. Kentucky, 279 U. S. 245, and cases cited. The state supreme court has con- 
strued the provisions in Geo. E. Breece Lbr. Co. v. Mirabel, 34 N. Mex. 643, 
and Transcontinental & Western Air, Inc. v. Lujan, 36 N. Mex. 64; and the court 
below, rightly concluding that it was bound by this construction, thought that 
it settled the matter against the validity of the tax. With this view we agree. 


* * * * * * * * 


As applied to appellee, an interstate carrier doing no intrastate business of 
any description, section 3 of the act, which exacts license fees from distributors, is 
plainly invalid as imposing a direct burden upon interstate commerce. * * * 


The decision of the Supreme Court dated March 30, 1936, in the case 
of The Sugar Institute, Incorporated, et al. v. United States, involved 
an interpretation and construction of the Sherman Anti-Trust Act. 
The opinion also contains an interesting review of prior decisions inter- 
preting the Sherman Act, following which the Court said: 


“We have said that the Sherman Act, as a charter of freedom, has a gener- 
ality and adaptability comparable to that found to be desirable in constitu- 
tional provisions. It does not See detailed definitions. Thus in applying its 
broad prohibitions, each case ands a close scrutiny of its own facts. es- 
tions of reasonableness are necessarily questions of relation and degree. In the 
instant case, a fact of outstanding importance is the relative position of defen- 
dants in the sugar industry. We have noted that the fifteen refiners, represented 
in the Institute, refine practically all the imported raw sugar processed in this 
country. They supply from 70 to 80 et cent. of the sugar consumed. Their 
refineries are in the t, South and West, and their agreements and concerted 
action have a direct effect upon the entire sugar trade. * * * Another out- 
standing fact is that defendants’ product is a thoroughly standardized commo- 
ity. In their competition, price, rather than brand, is generally the vital con- 
sideration. The question of unreasonable restraint of competition thus relates 
in the main to competition in prices, terms and conditions of sales. The fact 
that because sugar is a standardized commodity, there is a strong tendency to 
uniformity of price, makes it the more important that such opportunities as may 
exist for fair competition should not be impaired. 
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Another important holding of the Court relating to the dissemina- 
tion of information is contained in the opinion, and reads: 


* * * “it does not follow that the purchasing and distributing trade have 
such an interest in every detail of information which may be received by the 
Institute. Information may be received in relation to the affairs of refiners 
which may rightly be treated as having a confidential character and in which 
distributors and purchasers have no proper interest. To require under the 
penalties of disobedience of the injunction, the dissemination of everything that 
the Institute may learn might well prejudice rather than serve the interests of 
jr competition and obstruct the useful and entirely lawful activities of the 
refiners.” 

“In this view we think that the clause in paragraph seven ‘or any other sta- 
tistical information of a similar character’ should be eliminated. The preceding 
specifications as to melt, sales, deliveries, stocks on hand, on consignment, or in 
transit, and as to transportation and new business, appear to be adequate.” * * * 


In Jones v. Securities and Exchange Commission, (decided April 6, 
1936) the Supreme Court held that a registrant has the right to with- 
draw a registration statement theretofore filed with the Commission, 
without the consent of that body. The opinion states: 


* * * When proceedings were instituted by the commission and the reg- 
istrant was notified and called upon to show cause why a stop order should not 
be issued, the practical effect was to suspend, pending the inquiry, all action of 
the registrant under his statement. * * 


On the right of the registrant to withdraw his statement, the Court 
said : 


* * * The conclusion seems inevitable that an abandonment of the appli- 
cation was of no concern to anyone except the registrant. The possibility of 
any other interest in the matter is so shadowy, indefinite, and equivocal that it 
must be put out of consideration as altogether unreal. Under these circum- 
stances, the right of the registrant to withdraw his application would seem to be 
as absolute as the right of any person to withdraw an ungranted application 
for > other form of privilege in respect of which he is at the time alone con- 
cerned. 

An additional reason why the action of the commission and of the court 
below cannot be sustained is that the commission itself had challenged the integ- 
rity of the registration statement and invited the registrant to. show cause why 
its effectiveness should not be suspended. In the face of such an invitation, it 
is a strange conclusion that the registrant is powerless to elect to save himself 
the trouble and expense of a contest by withdrawing his application. Such a 
withdrawal accomplishes everything which a stop order would accomplish, as 
counsel for the commission expressly conceded at the bar. * * * 


* * * * * * * * 


The action of the commission finds no support in right principle or in law. 
It is wholly unreasonable and arbitrary. It violates the cardinal precept upon 
which the constitutional safeguards of personal liberty ultimately rest—that 
this shall be a government of laws—, because to the precise extent that the 
mere will of an official or an official body is permitted to take the place of allow- 
able official discretion or to supplant the standing law as a rule of human con- 
duct, the government ceases to be one of laws and becomes an autocracy. 
Against the threats of such a contingency the courts have always been vigilant, 
and, if they are to perform their constitutional duties in the future, must never 
cease to be vigilant, to detect and turn aside the danger at its beginning. * * * 


* * * * * + * * 
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* * * if the various administrative bureaus and commissions, necessaril 
called and being called into existence by the increasing complexities of our po ( 
ern business political affairs, are permitted gradually to extend their powers 
by encroachments—even pay encroachments—upon the fundamental rights, 
rivileges and immunities of the people, we shall in the end, while avoiding the 
atal consequences of a supreme autocracy, become submerged by a multitude 
of minor invasions of personal rights, less destructive but no less violative of 
constitutional guaranties. 


On April 13, 1936, the Supreme Court of the United States denied 
a petition for writ of certiorari in the case of Aron et al. v. Pennsyl- 
vania Railroad Company. This case involved the right of livestock 
shippers to recover, under the Interstate Commerce Act, charges ex- 
acted from them by railroads in connection with handling of stock dur- 
ing stop-over, which were not filed in the carrier’s tariff schedule. The 
decision of the Circuit Court of Appeals for the Second Circuit is re 
ported in 80 F. (2d) 100. 


The Supreme Court handed down a decision on April 27, 1936, in 
the case of Pennsylvania Railroad Company et al. v. Public Utilities 
Commission of Ohio et al., wherein the question to be decided was 
whether the transportation of coal under the circumstances below de- 
scribed, was interstate commerce and subject to the jurisdiction of the 
Interstate Commerce Commission, or intrastate commerce and subject 
to the authority of the Ohio Commission. The facts are described in 
the Court’s opinion as follows: 


_ “Pittsburgh Coal Company, an appellee in this court, is the owner of coal 
mines in Pennsylvania, so situated that the poameet of the mines can readily be 


conveyed by the use of the owner’s cars and tipple to barges waiting to receive 
it on the Monongahela River. Much of the coal is sold to consumers in Ohio. 
The company has its own barges in which the coal is towed by its own tug 
boats, first over the Monongahela River and then over the Ohio, to Smith’s 
Ferry, Pennsylvania. There it has its own right of way with tracks and cafs 
and engine. The coal, when transferred from the barges to the cars, is taken 
over this right of way a distance of about eleven miles, to Negley, Ohio. At 
Negley, or near by, is the Brush River Plant, owned by the coal company, where 
the coal is dumped from the cars, washed, freed from foreign matter and 
impurities, and broken up or assorted into the sizes desired by the customers. 
Then for the first time it is ready for shipment to fill specific orders, which 
often are not received until after it has left the mines. Up to that point the 
carriage has been =a by a private carrier, making use of its own facilities, 
its trains and tugs and barges. 

At Negley the coal after being put in shape for sale is loaded upon the cars 
of the Pittsburgh, Lisbon and Western Railroad Company, referred to in the 
record as Lisbon, for transportation to consignees at Youngstown or elsewhere. 
Lisbon is a common carrier by rail, which connects at Signal, Ohio, with the 
tracks of the Youngstown and Suburban Railroad Company, referred to in the 
record as the Y. &S. The route of that line, about 22.2 miles, is between Signal 
- lonenon. where there are interchange facilities with the Pennsylvania 
and t rie.” 
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1. The Court held that the transportation of the coal from Negley, 
Ohio, to Youngstown was intrastate, and its character in that regard was 
not changed because of preliminary carriage from the Pennsylvania 
mines in barges and cars belonging to the shipper. 

After distinguishing certain cases relied upon by appellants, the 
opinion continues : 


“Neicher in the cases cited by the appellants nor in any others known to us 
has transportation by a common carrier been combined with carriage by an 
owner for the purpose of subjecting the whole to the operation of the statute 
when the parts would be exempt. Such a fusion, if permitted, would lead to 
strange results.” * * *, 


“We have found it unnecessary to consider in the disposition of the case 
whether the treatment of the coal at Negley would break the continuity of the 
movement from the mines, even if interstate transportation would otherwise 
exist.” 


2. The Court disposed of another contention raised by appellants in 
the following manner: 


“The appellants have woven into their brief a suggestion, not contained in 
their statement of points relied upon for reversal, that the ownership by the 
coal company of a controlling interest in the shares of the Lisbon and the Y. & S. 
has a bearing on the nature of the transit between Negley and the mines. There 
is insinuation, if not argument, that in building and operating a private right 
of way the coal company has nullified restraints imposed upon the railroads by 
the federal Commission, and for that reason must be treated as if it were a 
common carrier itself. 

No such point was made in the complaint, nor do the assignments of error 
present it adequately here.” 


A decision of the Supreme Court of the United States rendered 
April 27, 1936, in the case of Tipton v. Atchison, Topeka & Santa Fe 
Railway Company, held that a switechman who was injured in California 
in the course of his employment in intrastate activities on a railroad 
which is a highway of interstate commerce, due to a defective coupling 
apparatus upon freight car used in violation of the Federal Safety Ap- 
pliance Acts, can sue only under the Workmen’s Compensation Act of 
the State. 

Speaking about the duties imposed by the Safety Appliance Acts, 
the opinion reads: 


The Safety Appliance Acts impose an absolute duty upon an employer and 
prescribe penal sanctions for breach. ‘The earliest, that of 1893, affected only 
cars which were being used in interstate commerce. By the Act of 1903 the 
duty was extended to all cars used upon any railroad which is a highway of 
interstate commerce. * * *. The absolute duty imposed necessarily super- 
sedes the common law duty of the employer. But, unlike the Federal Employers’ 
Liability Act, which gives a right of action for negligence, the Safety Appliance 
Acts leave the nature and the incidents of the remedy to the law of the 
states. * * *. The Safety Appliance Acts modify the enforcement, by civil 
action, of the employee’s common law right in only one aspect, namely, by 
withdrawing the defense of assumption of risk. * * *. They do not touch the 
common or statute law of a state governing venue, limitations, contributory 
negligence, or recovery for death by wrongful act. * * *. 
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The Supreme Court of the United States on April 27, 1936, in the 
case of Uniied States et al v. State of Idaho et al., sustained the action 
of the District Court (10 F. Supp. 712) holding invalid the Commis. 
sion’s order permitting the Oregon Short Line Railroad to abandon its 
Talbot Branch in Idaho. (193 I. C. C. 697). The facts are described 
in the opinion of the Supreme Court as follows: 


The Oregon Short Line Railroad, an interstate carrier, owns nine miles of 
track, in Teton County, Idaho, known as the Talbot branch and extending to 
a coal mine at Talbot. It applied to the Interstate Commerce Commission for 
authority to abandon that trackage. The State intervened through its Attorney 
General and Public Utilities Commission. They objected, among other thin 
on the ground that the Interstate Commerce Commission was without jurisdic- 
tion, since the so-called Talbot branch was in fact a “spur” or “industrial track” 
located wholly within the State. The objection was overruled; and authority to 
abandon the trackage was geved by Division 4. Oregon Short Line Railroad 
Company Abandonment, 193 I. C. C. 697. 


A decision of the Supreme Court of the United States was rendered 
on April 27, 1936, in the case of Chicago Great Western Railroad Com- 
pany v. Rambo, involving a construction of the Boiler Inspection Act, 
Section 23 of which reads: 


It shall be unlawful for any carrier to use or permit to be used on its line 
any locomotive unless said locomotive, its boiler, tender, and all parts and 
appurtenances thereof are in proper condition and safe to operate in the service 
to which the same are put, that the same may be employed in the active service 
of such carrier without unnecessary peril to life or limb, and unless said locomo- 
tive, its boiler, tender, and all parts and appurtenances thereof have been in- 
spected from time to time in accordance with the provisions of sections 28, 29, 
30 and 32 and are able to withstand such test or tests as may be prescribed in 
the rules and regulations hereinafter provided for. 


The Court stated that under permission of the Boiler Inspection Act, 
the Interstate Commerce Commission adopted Rule 129, which reads: 


Each locomotive used in road service between sunset and sunrise shall have 

a headlight which shall afford sufficient illumination to enable a person in the 

cab of such locomotive who possesses the usual visual capacity required of 

locomotive engineers to see in a clear atmosphere, a dark object as large as 

a man of average size standing erect at a distance of at least 800 feet ahead and 

. front of such headlight; and such headlight must be maintained in good con- 
ition. 


The Court’s opinion reviews the evidence relating to the death of an 
employee of a railroad while riding on a gasoline speeder, and held that 
it was insufficient to sustain the jury’s findings of negligence on the 
part of the railroad company in that it failed to equip the locomotive 
with a headlight of the illuminating power required by Rule 129. 


The Supreme Court of the United States on April 27, 1936, decided 
the important case of St. Joseph Stock Yards Company v. United States 
et al., involving an attack by appellant on an order of the Secretary of 
Agriculture fixing rates on the principal ground that the order was 
confiscatory. Early in the opinion the Court emphasized that the case 





MAY, 1936 293 





was submitted at the final hearing of the District Court upon the record 
made before the Secretary, and no additional evidence was introduced 
in the District Court. The opinion contains a full discussion as to the 
right of one attacking an order of an administrative tribunal as con- 
fiscatory to have this question determined de novo by the Court. The 
majority of the Court, speaking through the Chief Justice, stated that 
the lower court was required to exercise its independent judgment upon 
the facts determinative of this constitutional question, and in this con- 
nection said : 


But the Constitution fixes limits to the rate-making power by prohibiting 
the deprivation of property without due process of law or the taking of private 
property for public use without just compensation. When the legislature acts 
directly, its action is subject to judicial scrutiny and determination in order 
to prevent the transgression of these limits of power. The legislature cannot 
pore that scrutiny or determination by any declaration or legislative finding. 

egislative declaration or finding is necessarily subject to independent judicial 

review upon the facts and the law by courts of competent jurisdiction to the 
end that the Constitution as the supreme law of the land may be maintained. 
Nor can the legislature escape the constitutional limitation by authorizing its 
agent to make findings that the agent has kept within that limitation. Legislative 
agencies, with varying qualifications, work in a field peculiarly exposed to 
political demands. Some may be expert and impartial, others subservient. It 
is not difficult for them to observe the requirements of law in giving a hearing 
and receiving evidence. But to say that their findings of fact may be made 
conclusive where constitutional rights of liberty and property are involved, 
although the evidence clearly establishes that the findings are wrong and con- 
stitutional rights have been invaded, is to place those rights at the mercy of 
administrative officials and seriously to impair the security inherent in our 
judicial safeguards. 

That prospect, with our multiplication of administrative agencies, is not 
one to be lightly regarded. * * * 

But this judicial duty to exercise an independent judgment does not require 
or justify disregard of the weight which may properly attach to findin 
hearing and evidence. On the contrary, the judicial duty is perform 
light of the proceedings already had and may be greatly facilitated by the as- 
sembling and analysis of the facts in the course of the legislative determination. 
Judicial judgment may be none the less appropriately independent because 
informed and aided by the — procedure of an expert legislative agency. 
Moreover, as the question is whether the legislative action has passed beyond 
the lowest limit of the permitted zone of reasonableness into the forbidden 
reaches of confiscation, judicial scrutiny must of necessity take into account 
the entire legislative process including the reasoning and findings upon which 
the legislative action rests. We have said that “in a question of rate-making 
there is a strong ean in favor of the conclusions reached by an ex- 

rienced administrative y after a full hearing.” Darnell v. Edwards, 244 
S. 564, 569. The established principle which guides the courts in the exercise 


of its judgment on the entire case is that the complaining party carries the 
burden of making a convincing showing and that the court will not interfere 


with the exercise of the rate-making power unless confiscation is clearly estab- 
lished. * * *%, 


In addition to this question the opinion discusses various conten- 
tions of a valuation nature. 





Membership Campaign 


The various state committees appointed by President Smith have 
sent in applications from prospective members as listed below. 
Reports have not been received from several of the chairmen of the 


state committees to date. 
STATE COMMITTEES 


Alabama 


A. J. Ribe, Chairman, 
8. Palmer Gaillard, Jr. 
C. E. Jones 

Hugh White 


Arizona 
Charles E. Blaine, Chairman 


Arkansas 


Homer J. Conley, Chairman 
J. P. Henry 
J. C. Murray 


California 


Elmer Westlake, Chairman 
Allan P. Matthew 

E. W. Hollingsworth 
Richard T. Eddy 

Harry R. Brashear 


Colorado 


Albert L. Vogl, Chairman 
Erl H. Ellis 

George H. Work 
Connecticut 


N. W. Ford, Chairman 
R. W. Poteet 
W. M. Daniels 


Delaware 


H. M. Berridge, Chairman 
Cc. H. Gold 
F. T. Ridley 


District of Columbia 
Harry C. Ames, Chairman 
Florida 


Frank M. Harrison, Jr., Chairman 
Thomas M. True 


Georgia 

Slaughter Linthicum, Chairman 
M. M. Emmert 

Cc. L. Denk, Jr. 


Number of Applications Received 
to Date. 
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STATE COMMITTEES (Cont'd) Number of Applications Received 


to Date (Cont'd) 
Illinois (Chicago and Vicinity) 
Walter F. Schulten, Chairman 1 
Paul E. Blanchard 
Walter McFarland 
A. H. Schwietert 
Edward F. Lacey 
George Rautenberg 


Illinois (Southern portion) 
P. J. Naughton, Chairman 
R, J. Dellinger 

A. J. Christiansen 

Edward F. Stock 

E. F. Ledwidge 


Indiana 

Frederick A. Doebber, Chairman 
R, B. Coapstick 

R. C. Stoelting 

Will C. Pike 


Kansas 

Cc. F. Real, Chairman 
A. M. Corp 

R. E. Fisher 

F. L. Partridge 


Kentucky 

W. L. Grubbs, Chairman 
C. N. Thompson 

J, E. Marks 


Louisiana 

Lawrence D. Chaffee, Chairman 
A. G. T. Moore 

E. M. Hinkle 


Maine 


Charles H. Blatchford, Chairman 
Henry J. Hart 


Maryland 

Charles R. Seal, Chairman 
Frank H. Luther 

Howard G. Settle 


Massachusetts 

William H. Day, Chairman 
W. A. Cole 

R. F, Bohman 

C. L. Whittemore 

James W, Prentice 


Michigan 


J.J. Danhof, Chairman 
R. L. Reese 

John C, Bills 

Clinton R. Scharff 

L. V. Simms 
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STATE COMMITTEES (Cont'd) Number of Applications Received 
to Date (Cont'd) 
Minnésota, North Dakota & 
South Dakota 

Neal E. Williams, Chairman 

Frank B. Townsend 

J. P. Plunkett 

T. A. Durrant 

R. D. Springer 


Mississippi 
Charles B. Scrivner, Chairman 


Missouri 

W. E. Rosenbaum, Chairman 
Wm. E. Davis 

Thomas L. Philips 

R. K. Keas 


Montana 


L. C. Jones, Chairman 
H. B. Schaefer 


Nebraska 

Walter S. Whitten, Chairman 
C. E, Childe 

Dana T. Smith 

J. M. Souby 


Nevada 
Hon. J. F. Shaughnessy, Chairman 


New Jersey 


J. K. Hiltner, Chairman 
Eric E. Ebert 
W. W. Weller 


New Mexico 


E. C. Wallace, Chairman 
Donovan N. Hoover 


New York (City of New York and 
Vicinity) 


Milton P, Bauman, Chairman 
Paul M. Ripley 

Edwin H. Burgess 

Alexander H. Elder 

L. Z. Whitbeck 

Charles E. Cotterill 


New York (Other than New york 
City) 


Josiah D. Greene, Chairman 
F. W. Dever 
Henry McLean 


North Carolina 


A. H. Lathrop, Chairman 
8. F. Dickenson 
C. H. Noah 
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STATE COMMITTEES (Cont'd) Number of Applications Received 
to Date (Cont'd) 


Ohio 

R. A. Ellison, Chairman 
W. E. Hanley 

Clare B. Tefft 


Oklahoma 
M. H. Champion, Chairman 


W. W. Klingensmith 
E. C. Kitching 


Oregon 

William C. McCulloch, Chairman 
Alfred A. Hampson 

Mabel Irwin 

William P. Ellis 


Pennsylvania 


H, G. Schad, Chairman 
Albert A. Mattson 
Charles Donley 

Joseph C, Beck 

E. S. Gubernator 

Elmer Halberg 


Rhode Island 

Floyd B. Spencer, Chairman 
F. C. Sutherland 

South Carolina 


Thomas J. Burke, Chairman 
F. G. Hamblen 
J. H. Shelley 


Tennessee 

E. DeL. Wood, Chairman 
M..C, Lysle 

Texas 


Frank A. Leffingwell, Chairman 
Camille Openshaw 

Ed P. Byars 

Albert Reed 

F. L. Wallace 


Utah 


William H. Lovesy, Chairman 
James H. Phelps 
Burton W. Musser 


Vermont 
E. C. Hamel, Chairman 


Virginia 


M.. Carter Hall, Chairman 
J. E. Bullock 
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STATE COMMITTEES (Cont'd) Number of Applications Received 
to Date (Cont'd) 
Washington 
Samuel J. Wettrick, Chairman 2 
Cc. O, Bergan 
J. W. McCune 
Ivan L. Plette 


West Virginia 
Stanley Me Higgins, Chairman 
. BE. k 


. Amundson, Chairman 
. Laubenstein 
. Dallman 


Wyoming 
H. D. Watenpaugh, Chairman 
John A. Edwards 





Amendment to Section 77 of Bankruptcy Act 


The Senate, on May 15th, passed S. 3841, amending Section 77 of 
the Bankruptcy Act so as to afford the Government an opportunity to 
protect its claims for taxes and customs duties in cases of railroads in 
process of reorganization. 





Transportation Maps 


Transportation maps for Maine, New Hampshire, Vermont, Iowa 
and Florida, showing all details of the existing transportation systems 
in each of these States, have been prepared by the Bureau of Publie 
Roads of the Department of Agriculture in cooperation with the United 
States Geological Survey. The maps are on a scale of four miles to the 
inch. They may be obtained from the Superintendent of Documents, 
Washington, D. C., the price varying according to the number of sheets 
to each map. 





Northern Pacific Land Grants 


The House of Representatives passed S. 4594 on May 19th without 
a record vote. This bill, having already been passed by the Senate, was 
sent to the President for his action, and was signed by him on May 
23rd. The bill permits an appeal to be taken in proceedings brought by 
the United States against the Northern Pacific and others for the judicial 
determination of certain controversies with respect to the operation and 
effect of land grants made by Congress. 





Motor Carrier Joint Boards 


The following Motor Carrier Joint Boards have been created by the 
Interstate Commerce Commission : 

Joint Board No. 13, consisting of Hon. Andrew Olson, representing 
the State of Illinois, and Hon. A. R. McDonald, representing the State of 
Wisconsin. 

Joint Board No. 14, consisting of Hon. Hugh White, representing 
the State of Alabama, and Hon. Gillis Cato, representing the State of 
Mississippi. 

Joint Board No. 15, consisting of Hon. J. C. Pinnix, representing 
the State of Arkansas; Hon. C. B. Bee, representing the State of Okla- 
homa, and Hon. C. V. Terrell, representing the State of Texas. 

Joint Board No. 16, consisting of Hon. C. B. Bee, representing the 
State of Oklahoma, and Hon. H. V. Terrell, representing the State of 
Texas. 

No. 17—Composed of Hon. Andrew Olson, representing the State of 
Illinois; Hon. Moie Cook, representing the State of Indiana; Hon. A. R. 
McDonald, representing the State of Wisconsin. 

No. 18—Composed of Hon. Leo. H. Leary, representing the State of 
Massachusetts, and Hon. Frederick A. Young, representing the State of 
Rhode Island. 

No. 19—Composed of Hon. Ernest E. Blincoe, representing the State 
of Kansas, and Hon. Robert Powell, representing the State of Nebraska. 

No. 20—Composed of Hon. Leo. H. Leary, representing the State of 
Massachusetts, and Hon. Winslow E. Melvin, representing the State of 
New Hampshire. 

No. 21—Composed of Hon. Andrew Olson, representing the State of 
Illinois, and Hon. Moie Cook, representing the State of Indiana. 

No. 22—Composed of Hon. Edwy L. Taylor, representing the State 
of Connecticut, and Hon. Leo H. Leary, representing the State of Massa- 
chusetts. 

No. 23—Composed of Hon. Samuel L. Trabue, representing the 
State of Indiana, and Hon. Harold J. Waples, representing the State of 
Michigan. 

No. 24—Composed of Hon. Frank W. Matson, representing the State 
. Minnesota, and Hon. Elmer W. Cart, representing the State of North 

akota. 

No. 25—Composed of Hon. Cliff Claypool, representing the State of 
Kentucky, and Hon. W. H. Turner, representing the State of Tennessee. 

No. 26—Composed of Hon. Frank W. Matson, representing the 
State of Minnesota, and Hon. F. S. Pickart, representing the State of 
South Dakota. 

No. 27—Composed of Hon. Charles F. Schaber, representing the 
State of Ohio, and Hon. P. Stephen Stahlnecker, representing the State 
of Pennsylvania. 

No. 28—Composed of Hon. Alex Grouchy, representing the State of 
Louisiana, and Hon. Gillis Cato, representing the State of Mississippi. 
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No. 29—-Composed of Hon. Harry Holden, representing the State of 
Idaho, and Hon. M. J. Foley, representing the State of Wyoming. 

No. 30—Composed of Hon. Warren K. Brown, representing the 
State of California; Hon. H. R. Martin, representing the State of 
Nevada ; Hon. Joseph S. Snow, representing the State of Utah. 

No. 31—Composed of Hon. Edward E. Wheeler, representing the 
State of Colorado, and Hon. Robert Powell, representing the State of 
Nebraska. 

No. 32—Composed of Hon. C. W. Coleman, representing the State 
of Louisiana, and Hon. Ernest O. Thompson, representing the State of 
Texas. 

No. 33—Composed of Hon. Robert E. Valdez, representing the 
State of New Mexico, and Hon. Ernest O. Thompson, representing the 
State of Texas. 

No. 34—Composed of Hon. J. C. Pinnix, representing the State of 
Arkansas; Hon. Porter Dunlap, representing the State of Tennessee; 
Hon. C. V. Terrell, representing the State of Texas. 

No. 35—Composed of Hon. J. C. Pinnix, representing the State of 
Arkansas, and Hon. C. W. Coleman, representing the State of Louisiana. 

No. 36—Composed of Hon. Ernest E. Blincoe, representing the 
State of Kansas, and Hon. John C. Highberger, representing the State 
of Missouri. 





New Legislation Introduced 


H.R. 8555 by Mr. Guffey—several amendments to the original bill, to 
develop a strong merchant marine, to promote the commerce of 
the United States, to aid National Defense, and for other pur- 
‘poses. Another series of amendments to this bill was intro- 
duced by Mr. Gibson. 


H. R. 12419 by Mr. Bland—to apply laws covering steam vessels to sea- 
going vessels of 300 gross tons and over propelled by internal- 
combustion engines. Reported by the Committee on Merchant 
Marine and Vessels, without amendment and recommending 
that the bill pass. 

S. J. Res. 261 by Mr. Moore and Mr. Barbour—to authorize the Seere- 
tary of the Treasury to permit the transportation of bonded 
merchandise by other than common carriers under certain con- 
ditions. 


H. R. 11915 to amend the Coastwise Load Line Act, 1935. Passed the 
House May 4, 1936; referred to Committee on Commerce of 
the Senate. 


S. 1636 by Mr. Wheeler—to amend section 15 of the Interstate Com- 
merce Act. Reported with amendments by the Senate Com- 
mittee on interstate commerce with recommendation that it be 
enacted. 





Changes in Motor Carrier Joint Boards 


The following changes in Motor Carrier Joint Boards have been 
announced by the Interstate Commerce Comumission : 

Joint Board No. 9—Hon. Roy D. Williams appointed to represent 
the State of Ohio vice Hon. E. J. Hopple, who is unable to continue to act. 

Joint Board No. 11—Hon. William H. Gorman appointed to repre- 
sent the State of California vice Hon. Warren K. Brown, who is unable 
to continue to act. 


Shipper Using Illegal Carrier Held 
Without Redress 


The Court of Appeals of Missouri, at Springfield, in Rainer v. West- 
ern Union Telegraph Company, has held that a truck operator not hold- 
ing a permit from the State could not recover carriage charges and that 


the. shipper could not recover from such carrier damages for delayed 
delivery of shipments. 








Motor Carrier Freight Tariffs 


In a statement issued by the Interstate Commerce Commission on 
April 29th, attention was called to the fact that numerous motor car- 
riers, subject to Section 217 of the Motor Carrier Act of 1935, have pub- 
lished rates, fares and charges, or rules, in tariffs issued in their name 
which duplicate or conflict with rates, etc., issued for their account in 
tariffs of duly authorized agents. The Commission warned that this 
must be discontinued, and that each carrier publishing rates, ete., which 
duplicate or conflict with those published for its account by a duly 
authorized agent will be expected to either cancel such tariffs or those 
issued by the agent. The Commission stated that a tariff can be supple- 
mented or cancelled only by the carrier or agent issuing it. 

The Commission also called attention to the fact that in several in- 
stances groups of carriers have issued tariffs or schedules bearing all their 
names and intended to be the tariff or schedule of each, but that the 
Commission’s rules do not contemplate a joint publication of this kind 
and the practice should be discontinued. The Commission pointed out 
that carriers should publish their tariffs or schedules individually or 


else give power of attorney to some individual or agent to publish for 
them. 





Motor Carrier Joint Board No. 12 


Hon. H. E. Ketner has been appointed a member of Motor Carrier 
Joint Board No. 12, to represent the State of Virginia, vice Hon. H. 
Lester Hooker, who was unable to continue to act as a member of this 
Board. This Board is composed of representatives of the State of Vir- 
ginia and the District of Columbia. 
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Proposed Purchase of Motor Lines by 
Pennsylvania Transfer Company 


In Docket BMC F-1, the Interstate Commerce Commission has re- 
opened for further hearing, at a time and place to be fixed hereafter, the 
application of the Pennsylvania Transfer Company of Pittsburgh for 
authority to purchase the properties and business of the Chicago-Cin- 
cinnati Motor Freight Lines. J. Edward Davey, Chief, Section of Fi- 
nance, Bureau of Motor Carriers, in a proposed report, had recommended 
to the Commission that this application be denied. The applicant is a 
wholly-owned subsidiary of the Pennsylvania Railroad Company. 





Railroad Investments in Highway Motor 
Vehicle Enterprises 


Each Class I steam railway, excluding Class I switching and termi- 
nal companies, has been ordered to file with the Interstate Commerce 
Commission a statement concerning its investments in highway motor 
vehicle enterprises for the carriage of persons or property. The report 
is to be on forms prescribed by the Bureau of Statistics, and is to be 
filed on or before July 1, 1936. 





Collection of Tariff Charges by Motor Carriers 


In a notice addressed to all motor carriers subject to Sections 217 
and 218 of the Motor Carrier Act of 1935, the Interstate Commerce 
Commission called attention to the fact that those carriers must collect 
rates, fares and charges in strict accord with other tariff provisions, and 
that they must keep their tariffs and schedules open to public inspection. 
The Commission stated that numerous complaints have been received to 
the effect that certain motor carriers are not collecting the rates, fares 
and charges lawfully on file, and that both shippers and competing car- 
riers have complained that tariffs and schedules of motor carriers are 
not being made available for public inspection. 





New Bureau of Motor Carrier Form 


The Interstate Commerce Commission made public on May 2nd a 
new form (BMC-26) for use in making applications under Sections 206 
and 209 of the Motor Carrier Act of 1935 for the substitution of a pro- 
spective purchaser in lieu of applicant in applications filed under these 
sections. The Commission’s order requires that a verified original and 
two copies of the application be filed with the Commission, and one copy 
delivered in person or by registered mail to the Board, Commission or 
State official having authority to regulate motor transportation. 
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Motor Carrier District Directors Appointed 


The Interstate Commerce Commission has announced the appoint- 
ment of the following individuals as District Directors in the Districts 
named for the administration of the provisions of the Motor Carrier 
Act, 1935. Field offices have not yet been opened, but they will be lo- 
eated in the Cities mentioned. Announcement of appointments in other 
Districts will be made later. The appointees are: 


Geo. R. Nuzum, of Massachusetts District No. 
R. K. Hagarty, of Connecticut District No. 
H. R. Stickel, of Pennsylvania District No. 
Sam C. Blease, of South Carolina District No. 
F. P. Morgan, of Alabama District No. 
Herbert Qualls, of Tennessee District No. 
L. C. Loughry, of Indiana District No. 
W. E. Hustleby, of Minnesota District No. 
James F. Miller of Nebraska District No, 
R. G. Atherton, of Oklahoma District No. 
T. F. Childs, of Texas District No. 
R. T. Eddy, of California District No. 


Boston, Mass. 
New York, N. Y. 
Philadelphia, Pa. 
Charlotte, N. C. 
Atlanta, Ga. 
Nashville, Tenn. 
Chicago, Ill. 
Kansas City, Mo. 
St. Paul, Minn. 
Little Rock, Ark. 
Ft. Worth, Texas 
San Francisco, Cal. 
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Keeshin Seeks New England Truck Lines 


Mr. J. Edward Davey, Chief, Section of Finance, Bureau of Motor 
Carriers of the Interstate Commerce Commission, presided at a hearing 
in New York recently, on the application made by the Keeshin Trans- 
continental Freight Lines, Inc., for permission to acquire the stock of 
Seaboard Freight Lines, Inc., of Connecticut, and three affiliated com- 
panies. The common stock of Keeshin Transcontinental Freight Lines, 
Inc., which is the holding company for the Keeshin lines, is held half by 
Mr. and Mrs. Keeshin, and half by Lehman Brothers. The Seaboard 
Companies are wholly owned by Motor Carrier, Inc., which in turn is 
wholly owned by Lehman Brothers. The Connecticut Seaboard Com- 
pany operates in the New England States and New York, with a line 
south to Washington. Keeshin proposes to pay $250,000 for the lines 
sought to be acquired. In support of the application Mr. Keeshin de- 
clared that if this system were extended it would mean additional reve- 
nues for the railroads and savings in expenses. He said the trailer-flat 
car service was almost ready in connection with the Baltimore & Ohio and 
its affiliated Alton, Reading, and Jersey Central lines, and was being 
eae out with the Rock Island, the trailers to be loaded on flat cars for 
ong hauls. 





Railroad Article in Atlantic Monthly 


The Alantic Monthly for June, 1936, contains an article by Mr. 
J.J. Pelley, President of the Association of American Railroads, under 
the title of ‘‘Making The Grade,’’ which discusses the railroad problem. 
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Commission Declines to Institute General 
Investigation of Collection and 
Delivery Service 


The American Trucking Associations, Inc., and Brooks Transporta- 
tion Company, Inc., under date of April 13, 1936, petitioned the Com- 
mission to institute on its own motion a Nation-wide investigation of all 
contracts, ownerships, and controls of trucking operations by rai!roads, 
and all free and below-cost collection and delivery services and allow- 
ances therefor by railroads. After consideration of the petition and 
replies thereto the Commission has concluded not to institute such a 
general investigation now. 





New Pickup and Delivery Tariffs for Eastern 
Territory Suspended 


After having announced on Thursday, May 21st, that it had decided 
not to suspend the new pickup and delivery tariffs filed by carriers in 
Official Territory, the Commission reconsidered the matter on Saturday 
morning, May 23rd, and suspended these tariffs. The vote on Thurs 
day was 6 to 5 not to suspend, and the vote on Saturday was 6 to 5 for 
suspension, it being understood that Commissioner Tate changed his 
vote. These tariffs were to have become effective May 25th. As a result 
of the.reversal of its earlier decision, the whole question of pickup and 
delivery service in Official Territory will be considered in I. & S. Docket 
No. 4191, hearings on which have been assigned to begin June 16, 1936, at 
10:00 a. m., before Examiner Archer, at the offices of the Commission in 
Washington. 





Inland Waterways to Try Refrigerated Barges 


Major-General T. Q. Ashburn, President of the Inland Waterways 
Corporation, has announced that refrigerated barges designed for cheaper 
transportation of perishables will be given a test soon on the inland 
waterways. General Ashburn said the first experiment would be with 
beer, and that within six weeks four units, each carrying fifty-five 
barrels of that beverage, would be in regular operation between St. Louis 
and Chicago. If this experiment is successful it is contemplated that 
it will be extended for transportation of vegetables, fruits, dairy prod 
ucts, meats, ete. The units are capable of carrying five tons each and cost 
$1200.00 to build. 
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Wheeler-Crosser Dismissal Compensation Bill 


The Committee on Interstate Commerce of the Senate has not yet 
eompleted hearings on S. 4174, and the House Committee on Interstate 
and Foreign Commerce has not yet taken action on H. R. 11609, these 
being the Wheeler-Crosser Dismissal Compensation Bills, which are 
identical. In view of the agreement reached between representatives 
of the railway labor unions and representatives of the railroad manage- 
ments for the protection of railway employees in unifications and con- 
solidations, elsewhere herein referred to, it now appears that no further 
eonsideration will be given the Wheeler-Crosser Bill. 





Emergency Freight Charges Within Georgia 


The Interstate Commerce Commission has modified its prior report 
in Emergency Freight Charges Within Georgia, 213 I. C. C. 515, in 
which it ordered the maintenance on intrastate commerce in Georgia of 
rates and charges not lower than those then in force, plus emergency 
charges corresponding to the emergency charges maintained on inter- 
state traffic, so as to except therefrom the intrastate transportation of 
fresh meats, in carloads, from Albany to Moultrie, Ga., of fuel oil, in 
carloads, from Savannah and Port Wentworth to Collins, Ga., and of 
empty iron or steel drums, in carloads, from Savannah to Vidalia) 


Georgia. 





Florida Ship Canal Project Revived 


The Florida ship canal project which has been thought dead since 
Congress refused to appropriate for its continuance was suddenly resur- 
rected on May 13th by President Roosevelt. Senator Robinson, of 
Arkansas, Floor Leader of the Majority party, introduced in the Senate 
a resolution authorizing the President to appoint an engineering board 
which would present its findings by June 20th. Under the resolution if 
this report is favorable the President would have authorization to set 
aside $10,000,000 for the work on the canal. ° 





Senator Hastings to Retire 


Senator Daniel O. Hastings, of Delaware, who has been a member 
of the Committee on Interstate Commerce of the Senate for a number of 
years, has announced that he will retire from the Senate at the end of 
this session and ‘will not run for reelection. 
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Table Showing Status of Pending Federal Transportation Legislation 
SECOND SESSION — SEVENTY-FOURTH CONGRESS 
(Only Bills believed of interest to members are listed.) 





Bill Nos. 





H. R. 


Popular Title 


Status 





Senate 





1288 

543 
1630 
4174 


3919 


3467 
3363 

59 
3055 


4747 
2748 
3617 
5378 
11609 
3452 


10000 


2022 
11554 


Appeals from I, C. C. Orders 
Block Signal Systems 
Bridge and Track Inspection 
Dismissal Compensation 
Dismissal Compensation (New Bill) 
Eight Hour Day—Motor Vehicle 
Drivers 
Eight Hour Day—wWater 
Officers 
False Billing—Sec. 16a Shipping Act 
Federal Licensing of Corporations 
Full Crews 
Government Contracts 


Carrier 


2573 7541 74 10595 Government Ownership of Railroads 
801 


1152 


8. J. Res. 3 


1562 
8152 


2870 


Grade Crossing Elimination 

Hague Rules Bill 

Hours of Labor, etc., Reg. by Consti- 
tutional Amendment 

Hours of Service 

Interstate Workmen’s Compensation 


8.C.R.6 3042/6799 Legislative Rate-Making 


2512 


8S. Res. 


287 


2944 


146 
4323 


1635 
3841 


1631 
1636 


3500 
3501 
1518 


87 
2511 


11663 
H. J. Res. 
281 
9961 
3263 


10641 
10663 
10664 


5365 


5363 
5364 
9969 
8555 


2749 
7442 
8630 
2746/7198 
6031 


27/344 169/3259 


2726 
3787 
1632 


Cal.—Means on Calendar. 
Action Postponed. 


7544 
7901 


5371 
8598 
12395 


changed. 


Lobbyist Registration 


M. & St. L. Railroad 
Metor Vehicle Speed Regulation 
Pettengill Fourth Section 


Practice before Government Depart- 


ments 

Pullman Surcharges 

Railroad Land Grant Records 

Railroad Retirement Act Amendment 

R. R. Pension—Taxing Act Amend 
ment 

Reorganization of I. C. C. 

R. R. Reorganization Act (Sec 7) 
Amendment 

Reparation, Limitation On 

Routing—Amending Section 15 (4) 

Ship Owners Liability 

Ship Subsidy 

Shipping Act Amendments 

Six Hour Day on Railroads 

Tariff Printing 

Thirteenth Section, I. C. Act 

Thirty Hour Week—Industry 

Train Dispatching Offices 

Train Lengths 

Transportation Department 

Twenty-Eight Hour Bill 

U. S. Administrative Court 

Water Carrier Regulation 

Water Transportation of Explosives 

Tax Bill 


1Signed April 16, 1936—Public Law No. 521. 
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Northern Pacific Land Grants 


The Senate, on May 15th, passed S. 4594, which would grant an 
appeal in proceedings brought in behalf of the United States against the 
Northern Pacific Railway Company and others for the purpose of ob- 
taining a judicial determination of certain controversies respecting the 
operation and effect of land grants to the Northern Pacific, and to 
secure an accounting between the United States and that Company with 
respect to them. No action has been taken on the bill by the House of 
Representatives. 





New Capital Stock Tax Regulations 


The Treasury Department made public on May 9th the 1936 edition 
of Bureau of Internal Revenue Regulations 64, relating to the capital 
stock tax under Section 105 of the Revenue Act of 1935. 





Minneapolis & St. Louis Railroad Investigation 


A subcommittee of the Committee on Interstate Commerce of the 
Senate, consisting of Senators Shipstead, of Minnesota, Chairman; 
Benson, of Minnesota; Dietrich, of Illinois; Truman, of Missouri, and 
Murphy, of Iowa, began hearings on May 13th on Senate Resolution 287, 
which provides for an investigation of the proposed dismemberment of 
the Minneapolis & St. Louis Railroad. The first witness was Mr. Oliver 
E. Sweet, Director of the Bureau of Finance of the Interstate Com- 
merece Commission. He was followed by representatives of the Iowa, 
Minnesota and South Dakota regulatory commissions, and by officers of 
the Minneapolis & St. Louis. 





U.S. Chamber of Commerce Action on 
Transportation Matters 


At the Annual Convention of the United States Chamber of Com- 
merce, recently held in Washington, a resolution was adopted calling 
for the preservation of the principle of voluntary consolidation of rail- 
roads, but recommending that the Interstate Commerce Commission be 
released from its statutory duty of maintaining a comprehensive plan 
for the consolidation of the railroads into a limited number of systems. 

Mr. 8. T. Bledsoe, President of the Atchison, Topeka & Santa Fe 
Railway Company, was elected a member of the Board of Directors. 
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Western-Southern Class Rates 


In Docket No. 26510 and related cases, known as Western-Southern 
Class Rates, the Interstate Commerce Commission has made public the 
report proposed by Examiners Koebel and Bardwell, in the general 
investigation conducted on the Commission’s own motion concerning the 
lawfulness of all-rail class rates, and charges resulting therefrom ap- 
plicable between Western Trunk Line Territory as well as Southern 
Missouri and Southern Territory. The Examiners propose the following 
findings : 

1. That joint class rates are desirable and necessary in the public 
interest on all such traffic, most of which now moves on combination 
rates. 

2. That for rate-making purposes, the territories traversed, in- 
cluding the Western and Southern territories under consideration, be 
divided into zones of different rate levels like those in Southwestern 
eases, with indicated modification of Southern-territory boundary. 

3. That present Class 1 rates are, and for the future will be, un- 
reasonable to extent that they exceed rates resulting from scales of dis- 
tance rates and differentials specified for respective zones applied ac- 
cording to Western Trunk-Line formula over shortest carload routes; 
but that specific key rates be fixed between key points, interterritorially 
about 400 miles or more apart, approximately on foregoing basis modi- 
fied, however, by other appropriate circumstances; and provision made 
for grouping therewith of other points. 

4. That the present rates on classes lower than Class 1 are, and for 
the future will be, unreasonable to extent that they exceed rates reflecting 
same percentages of Class 1 rates on foregoing bases as fixed in Western 
and Southern class-rate cases, according to whether governed by Western 
or Southern classifications, respectively. 

5. That the rates prescribed be governed for northbound applica. 
tion from Southern territory to the Western territory described by 
Western classification, and for southbound application by Southern 
Classification. 

6. That tariffs containing class rates prescribed shall provide 23 
rate-base scales bearing specified percentage relations to corresponding 
Class 1 rates. 

7. That to and from points in Florida peninsula maximum rea- 
sonable rates be determined according to foregoing bases, plus same 
arbitraries for Florida peninsula distances as provided in Southern class- 
rate case. 

8. That to or from points on named short or financially weak lines 
maximum reasonable rates be determined according to foregoing bases, 
plus arbitraries similar to those provided for that purpose in Southern 
class-rate case. 

9. That rates on foregoing bases to and from points in Western 
and Southern territories within 170 miles of border gateways be subject 
as maxima to rates determined according to bridge-scale arbitraries, 
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governed by Western and Southern classifications, respectively, added 
rate for rate to those applicable up to respective gateway. 

10.° That description of northern boundary of Southern territory 
from Norfolk, Va., to Kenova, W. Va., appearing in order of investiga- 
tion be modified so as to exclude points on Virginian Railway from 
Southern-territory rate basis; and that lines of Chesapeake and Ohio 
and Norfolk and Western Railways be accorded same maximum rate 
basis as other Southern-territory roads. 

11. That grain and grain products be excepted from application 
of these joint class rates. 

12. That temporary relief be granted from Fourth Section of 
Interstate Commerce Act, similar to that authorized in other general 
¢lass-rate investigations, and that provision be made for filing applica- 
tions for permarent relief; but that in no instance may rate charged 
exceed lowest aggregate of intermediate rates subject to act. 

Exceptions to the proposed report are due to be filed by June 13, 
1936, and replies thereto by June 25, 1936. The Commission will hear 
oral argument in the case on June 29 and 30, 1936. 





Union Pacific Exempted from Holding 
Company Act 


The Union Pacific Railroad Company is exempted from all pro- 
visions of the Public Utility Holding Company Act of 1935 according 
to an opinion and order of the Securities and Exchange Commission 
made public on April 23rd. The SEC pointed out that the Union 
Pacific Coal Company, the Los Angeles & Salt Lake Railway Company, 
the Utah Parks Company, and the Southern Wyoming Utilities Com- 
pany, subsidiaries of the Union Pacific, own or operate some facilities 
for the generation, transmission or distribution of electric energy, but: in 
each case the electric facilities are incidental to the railroad business of 
the subsidiary, and as a result the Union Pacific is only incidentally a 
holding company, and therefore not required to register under the Act. 





Investigation of Railroad Financing 


On May 7th the Committee on Interstate Commerce of the Senate 
made its formal report on Senate Resolution 227, which extends the 
authority of the Committee through the 75th Congress in the investiga- 
tion it is making of railroad financing under Senate Resolution 71. The 
resolution calls for $100,000 from the Senate funds to meet the costs 
of the investigation. Before it can be considered by the Senate the 
resolution must be acted upon by the Senate Committee on Audit and 
Control of Contingent Expenses. 





Pettengill Bill Hearings 


Hearings on the Pettengill Fourth Section Bill (H. R. 3263) began 
before the Senate Committee on Interstate Commerce on May 11th. The 
testimony first offered was on behalf of the proponents of the measure, 
The opponents of the bill will present testimony. 

Mr. J. G. Kerr, Assistant to Traffic Vice President, Association of 
American Railroads, consumed more than two sessions in the presenta- 
tion of his testimony. He was followed by Mr. Harry Wilson, Vice 
Chairman of the Traffic Executives Association of the Eastern Region; 
Mr. J. E. Tilford, Chairman of the Southern Freight Association; Mr. 
F. H. Plaisted, Freight Traffic Manager of the Southern Pacific Lines, 
ree Mr. D. R. Lincoln, Freight Traffic Manager of the Missouri Pacific 

ines. 

The railroad representatives were followed by the spokesmen for the 
twenty-one standard railway labor unions, represented by Mr. George 
M. Harrison, Chairman of the Association of Railway Labor Executives; 
Mr. J. A. Farquharson, of the Brotherhood of Railway Trainmen; Mr. 
A. J. Lovell, of the Brotherhood of Railway Firemen and Enginemen; 
Mr. John T. Corbett and Mr. Samuel Wing, of the Brotherhood of 
Locomotive Engineers, and Mr. Harry See, of the Brotherhood of Rail- 
way Clerks. Mr. Wing, who is from Montana, said that many of Senator 
Wheeler’s friends in Montana were unable to understand his opposition 
to the bill. The General Counsel of the American Short Line Railroad 
Association presented a lengthy statement urging the enactment of the 
bill, pointing out specific instances of the adverse effect of the long and 
short haul clause on the short line railroads. 

The railway labor representatives were followed by representatives 
of shippers from all sections of the country, urging the enactment of 
the bill. 

The Chairman of the Committee, Senator Wheeler, on May 14th, 
made public a letter addressed to Mr. J. J. Pelley, President of the Asso 
ciation of American Railroads, requesting that the latter furnish the 
Committee with a study showing the amount of traffic the railroads ex- 
pect to regain in the event this bill is passed. 

The opponents of the bill began presenting their testimony on 
May 18th. 





Brake Patent Case Won by Railroads 


The United States Circuit Court of Appeals for the First Circuit 
has held, in the case of Nerney v. New York, New Haven & Hartford 
R. R. Co., that a railroad cannot be enjoined from receiving or moving 
over its lines cars owned by other railroads equipped with brakes which 
infringe various patents. This is the first case on this subject. The 
case was argued for the New Haven by J. Carter Fort, Esq., General 
Solicitor, Association of American Railroads. 
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Labor Bills to be Reported by Subcommittees 


The Lonergan subcommittee of the Senate Committee on Interstate 
Commerce has voted to report favorably to the full Committee the fol- 
lowing bills: 

8S. 59—Full Crew Bill, in modified form. 
S. 5483—Bridge and Track Inspection Bill. 
S. 1562—Hours of Service Bill. 

8. 2511—Train Dispatching Offices Bill. 


The Crosser subcommittee of the Committee on Interstate and 
Foreign Commerce of the House of Representatives has agreed to report 
favorably to the full Committee : 


H.R. 2748—Signal Inspection Bill. 
H.R. 6031—Train Dispatching Offices Bill. 
H.R. 11609—Dismissal Compensation Bill. 


It now appears unlikely that any of these bills will receive final 
action by the Congress during this session. 





Carriers Form Pool to Air Condition Cars 


The New York, New Haven & Hartford Railroad, on May 5th, 
requested permission of the United States District Court at New Haven 
to air condition 53 Pullman cars and participate in similar treatment 
of 49 additional cars under a pooling plan with the Pennsylvania and 
the Boston & Maine in order to make cars available for peak movements. 
This would give the New Haven 572 air-conditioned cars. 





New Member of Fourth Division National 
Railroad Adjustment Board 


Mr. R. A. Walton, Vice President of the International Longshore- 
men’s Association, has been selected to succeed Mr. J. J. Noonan as 
Labor member of the Fourth Division of the National Railroad Adjust- 


ment Board. Mr. C. W. Deal has succeeded Mr. Noonan as Chairman of 
this Division. 





Article on Pennsylvania Railroad 


_. The May issue of ‘‘Fortune’’ contains the first of a series of very 
interesting articles on the Pennsylvania Railroad. 
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Railroad Retirement Board Funds 


President Roosevelt has transmitted to Congress a recommendation 
of the Bureau of the Budget for the continuation beyond July 1, 1936 of 
the $600,000 appropriation for the Railroad Retirement Board for the 
fiseal year ending June 30, 1936. The Bureau of the Budget, in making 
the recommendation, pointed out that the Railroad Retirement Board has 
received only approximately 4,000 applications for retirement, which is 
less than 10% of the number expected. The delay in filing the appli- 
eation is believed to be due to the uncertainty of the outcome of the 
litigation attacking the constitutionality of the legislation. 





Highway Grade Crossing Bill Passed by Senate 


The Senate passed H. R. 11687, the Highway Grade Crossing Bill, 
on May 8th, and in the same form as reported by its Committee on Post 
Offices. This bill authorizes an appropriation of $125,000,000 for each 
of the fiscal years 1938 and 1939 for highway purposes, with $50,000,000 
to be expended in each of those. years for the elimination of hazards to 
life at railroad grade crossings. 





Coordinator Urges Enactment of Routing Bill | 


The Federal Coordinator of Transportation, on April 21st, in let 
ters addressed to Hon. Burton K. Wheeler, Chairman of the Committee 
on Interstate Commerce of the Senate, and Hon. Sam Rayburn, Chair- 
man of the Committee on Interstate and Foreign Commerce of the House 
of Representatives, strongly urged the enactment of the Routing Bill 
(S. 1636 and H. R. 5364) during this session of Congress. 





